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 THE CITIZENS UTILITY BOARD (“CUB”), through its attorneys, hereby files this 

reply in support of its Motion for Protective Order and Access to Unredacted Audit Report 

(“Motion”), filed on February 2, 2012.  CUB files this reply in advance of the date set by the 

Administrative Law Judge (“ALJ”), because CUB cannot functionally respond to the 

Compliance Filing of Just Energy Illinois Corp. (“Just Energy” or the “Company”), formerly 

known as Illinois Energy Savings Corp., d/b/a U.S. Energy Savings Corp. (“USESC”), or its 

proposed Draft Order without first being able to review the entirety of the final Compliance 

Audit and Management Assessment of the Business and Sales Practices of Just Energy, Just 

Energy Compliance/Management Audit (“Audit Report”), filed on e-Docket on January 3, 2012.   

I. INTRODUCTION 

 The Commission has a general policy favoring public access, 83 Ill. Adm. Code 200.25, 

200.340, and 200.530; see also 220 ILCS 5/10-101, and Commission rulings on the matter have 

shown a preference for making such information public.  Based on this  general policy favoring 

public access and the Commission’s rulings specific to Just Energy that certain categories of 

information do not require protection from the public record, a protective order is necessary so 

that CUB can challenge any confidential designations that stand in contrast to prior Commission 
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rulings regarding the same material.  CUB cannot make that determination without first having 

access to the information itself, and cannot challenge the designations without a protective order 

in place.  The redacted portions of the Audit Report are so comprehensive that the report is 

rendered nearly meaningless in public, redacted form.  In fact, even much of the Audit Report’s 

final recommendations – the very recommendations Just Energy claims it will implement – are 

redacted from public view.   

 Just Energy’s Response grossly misstates and omits several of this Commission’s prior 

determinations regarding the confidential status of Just Energy’s business information.  This 

reply will attempt to correct the Company’s misstatements and will demonstrate that it is 

appropriate to allow CUB access to the unredacted Audit Report.  If the Commission’s prior 

rulings are accurately reviewed, each one supports CUB’s request.  In fact, the Commission’s 

prior refusal to grant Just Energy’s request for a blanket Protective Order to withhold the entire 

final audit report from the public in fact argues that affirmative action is required by the 

Company to seek confidential status for any of the information contained in the report.   

 Based on the material designated as “confidential” in the underlying proceeding (ICC 

Docket No. 08-0175), CUB believes it is likely that much of what the Company has designated 

as confidential in the Audit Report is improperly designated as such and should be made public.  

Also, considering CUB has already viewed substantial amounts of material marked confidential 

by the Company in the underlying complaint proceeding (ICC Docket No. 08-0175), and has 

fully abided by the existing Agreed Protective Order in that proceeding1, there is simply no 

policy rationale for restricting CUB’s access to the unredacted report at this stage.  In order to 

fulfill its statutorily-created, specific duty to represent and protect the interests of Illinois 

                                                 
1 No Just Energy filing either in Docket No. 08-0175 or the present docket claims that CUB has in any way violated 
the terms of the Agreed Protective Order in Docket No. 08-0175. 
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residential utility consumers (see August 31, 2012 Administrative Law Judge’s Ruling at 2, 

citing 220 ILCS 10/5(a)), and as the Complainant that gave rise to the audit, it is entirely 

reasonable for CUB to at least be able to view the recommendations the Company has agreed to 

implement.  And this Commission should be concerned that these recommendations, and the 

conclusions that spurred them, are kept out of the public purview. 

II. ARGUMENT 

A. Legal Standard and Prior Commission Rulings 

Pursuant to Section 4-404 of the Public Utilities Act (“Act”), 220 ILCS 5/4-404, and 

Section 200.430 of the Rules of Practice of the Illinois Commerce Commission (“Commission”), 

83 Ill. Admin. Code § 200.430, a protective order can be entered to govern the treatment of 

allegedly confidential information.  Furthermore, the PUA, the Commission’s Administrative 

Rules and Illinois law favor public access to judicial records, including Commission 

proceedings, and place the burden for demonstrating the need for restriction of public access to 

such information squarely on the requesting party. See In Re the Marriage of Johnson, 232 III. 

App. 3d 1068, at 1072-73; see also 83 Ill. Adm. Code 200.25, 200.340, and 200.530; see also 

220 ILCS 5/10-101.  The parties entered into an Agreed Protective Order to govern the treatment 

of allegedly confidential material in the docket that gave rise to the Just Energy 

Compliance/Management Audit, Docket 08-0175, Citizens Utility Board and AARP vs. Illinois 

Energy Savings Corp. d/b/a U.S. Energy Savings Corp., ICC Docket No. 08-0175 (“CUB 

Complaint”).  In that proceeding, the Commission considered and rejected Just Energy’s request 

for confidential status of certain material several times.   

 In order for the ALJ and Commission to properly consider CUB’s request for a Protective 

Order, and CUB’s request to simply view the unredacted Audit Report, CUB must first set the 
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record straight and correct misstatements and omissions in Just Energy’s Response.  In the CUB 

complaint, the Commission outright denied Just Energy’s request – in its totality – to designate 

all audit-related materials and the audit report confidential.  Just Energy’s Response to CUB’s 

Motion for Protective Order conveniently fails to mention this fact.  After having been ordered to 

participate in an audit of its business operations and compliance, Just Energy filed its own 

Petition for Confidential Treatment to “prohibit the public disclosure of the Audit Contract and 

Audit Plan.”  ICC Docket 08-0175, Just Energy’s Veritified Petition for Confidential Treatment 

(filed May 26, 2012) at 4.  In that Petition, Just Energy argued that both the Audit Contract and 

Audit Plan would contain confidential and proprietary information requiring protection.  Id.  Just 

Energy’s Petition for Confidential Treatment set forth specific terms applicable only to the 

Company and the auditor, and would disclose specifically what processes and procedures would 

be used to evaluate the Company.  Just Energy claimed that disclosure of that information would 

give its competitors an advantage over the Company.  Id.  Just Energy further argued that it 

would be “wholly unnecessary” for CUB (or AARP) to have access to any audit-related 

materials because they are separate and distinct from the record in the underlying matter, and 

stated that it was “deeply concerned” about having confidential information disclosed to CUB.  

Id. at 5.  The Commission unanimously denied Just Energy’s Petition for Confidential Treatment 

on June 2, 2012.  Voting Record of Matters Before the Commission, Meeting Date June 2, 2012, 

Agenda No. G-2, attached hereto as Attachment A.   

Furthermore, though Just Energy notes that CUB’s request for rehearing of the 08-0175 

Order was denied, Just Energy also conspicuously fails to mention that it requested – and was 

denied - confidential treatment of the audit and all audit-related information and materials in its 

own Application for Rehearing.  Just Energy requested, 
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[T]hat the Commission clarify the Order to ensure that the audit, 
all audit-related information and materials, as well as all complaint 
and cancellation reporting requirements of the Order, are treated as 
confidential and therefore expressly prohibited from distribution to 
any other parties other than the Commission, Commission Staff 
and [the Company]. 

 
ICC Docket No. 08-0175, Just Energy’s Application for Clarification and Rehearing of the 

Commission’s Order Dated April 13, 2012 (filed May 14, 2012) at 2.  Just Energy’s Application 

for Clarification and Rehearing was also unanimously denied by the Commission.  Voting 

Record of Matters Before the Commission, Meeting Date June 2, 2012, Agenda No. PR-1.    

Accordingly, the Commission has twice found that information related to this Audit is not, by 

necessity, restricted from other parties or even confidential.   

B. This Matter is Not Yet Concluded 

Just Energy claims that “no legitimate purpose would be served by granting CUB access 

to the confidential portions of the Audit Report,” and claims that this matter is concluded 

because Just Energy has agreed to implement the Audit Report’s recommendations.  Just Energy 

Response at 2.  Just Energy is incorrect that it can unilaterally determine what concludes this 

proceeding.  There are at least two important purposes served by granting CUB’s motion and 

allowing CUB to view the information designated as confidential.  First, CUB cannot provide a 

response to the Draft Order without first viewing the Audit Report’s confidential findings and 

recommendations.  Second, CUB is concerned with the appropriateness of the Company’s 

confidential designations, and should be afforded the opportunity to view and challenge them if 

necessary.  In this proceeding, which “sole purpose” is to “identify and improve upon any 

practices that are likely to produce future consumer complaints or violations of consumer 

protection provisions in the Public Utilities Act” (August 31, 2010 Administrative Law Judge’s 
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Ruling at 2), it is important that as much information about the Audit and the steps Just Energy 

will take going forward are in the public record. 

On February 14, 2012, Just Energy made a Compliance Filing stating that it agrees to 

implement the Audit Report’s recommendations.  Compliance Filing of Just Energy Illinois 

Corp. at 2.  That same day, based on that Compliance Filing, the Company filed a Draft 

Proposed Order which includes a finding that since Just Energy has agreed to implement the 

recommendations set forth in the Audit Report, there is no need to initiate a new docket to 

evaluate the Audit Report’s recommendations or Just Energy’s responses to those 

recommendations.  Draft Proposed Order at 2.  The ALJ ruling of February 16, 2012, requires 

that any brief regarding this Draft Order should be filed by February 27, 2012.  However, the 

public, redacted version of the Audit Report to which CUB has access does not include all of the 

Audit’s findings or even all of its recommendations.  See, e.g., Audit Report at II-16 – II-22.  

Although CUB recognizes that the scope of this proceeding and its role in it is limited, CUB 

believes the confidential designations made by the Company likely contravene previous 

Commission rulings on the appropriateness of Just Energy’s previous confidential designations. 

Just Energy’s claim that “nothing remains to be litigated or evaluated, and the matter 

should be closed,” (Just Energy Response at 2), presumes too much.  Over the Company’s 

protests, CUB was allowed to intervene in the instant proceeding.  The ALJ allowed CUB’s 

intervention and the ruling granting CUB’s Petition to Intervene concluded that “nothing in 

either the Public Utilities Act or the CUB Act suggests that CUB can be denied intervention – 

and thereby obstructed in carrying out the duties imposed on it by the latter statute – so long as 

CUB is properly acting within the scope of this statutory authority.”  August 31, 2010 

Administrative Law Judge’s Ruling at 1.  The ALJ also concluded that “there is a limited range 
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of action available to the parties in this docket.”  Id. at 2.  CUB agrees and has never argued that 

it should be allowed to participate in a “fourth party oversight role,” as the ALJ notes would be 

impractical and was not contemplated by the Commission.  Id.  The ALJ’s ruling limiting the 

scope of participation, however, was focused maintaining the audit deadline and allowing the 

audit process to proceed in an unencumbered manner.  Id. at 5.   

CUB complied with the ALJ’s ruling and remained silent during the entirety of the 

conduct of the audit, providing no interference whatsoever in the course of the audit process.  

However, it is well within the scope of CUB’s intervention and the scope of this docket for CUB 

to view and potentially challenge the confidential designations in the final Audit Report, after the 

audit has been completed, in order to carry out its duty to protect consumer interests and ensure 

that past deficiencies for which recommendations have been made are corrected going forward.  

See August 31, 2010 Administrative Law Judge’s Ruling at 4. 

Obviously, CUB cannot specifically challenge the confidential designation of any 

portions or meaningfully comment on the Draft Proposed Order or Compliance Filing made by 

the Company without having access to all of the recommendations made by the Auditor without 

having first viewed those portions itself, which requires a protective order to be first put in place.  

Beyond CUB’s perspective, however, this Commission should be very concerned about the 

extensive redactions in the so-called “public” Audit Report.  The Commission itself cannot even 

publicly discuss the recommendations that Just Energy claims it will implement, let alone 

provide the public assurance that the recommendations are indeed being implemented, because 

of the copious redactions in the final Audit Report.   

Moreover, it is appropriate that as much of the Audit Report as possible be made public, 

especially where the auditor was selected under the state procurement process.   Initially, the 
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Commission directed the Company and Staff to work together to select an auditor outside the 

Commission’s formal procurement process.  CUB Complaint, Final Order at 50.  The 

Commission ordered the Company to propose three auditors to the Commission for 

consideration, and noted that Staff could seek additional audit firms if the Company’s proposed 

auditors were unavailable or unacceptable.  Id.  Staff would then make a recommendation to the 

Commission regarding the Company’s proposed auditors, and the Commission would approve an 

auditor.  Id.  Though that process was begun, Staff and the Commission were dissatisfied with 

auditors proposed by Just Energy.  See June 2, 2010 Commission Minutes at 51-52 and June 23, 

2010 Commission Minutes at 16. The Commission determined that the auditor should instead be 

selected through the state procurement process and opened the instant docket.  June 23, 2010 

Commission Minutes at 16.  The State and the public have a right to view as much of this Audit 

and Report, conducted by an auditor selected through the state procurement process, as possible. 

C. The Commission Should Maintain Its Prior Determinations Regarding 
the Confidential Status of Certain Categories of Documents 
 

Based upon Just Energy’s previous determinations of what it believed to be confidential, 

it is likely that it has so designated similar information in this case.  However, as the ALJ found 

in 08-0175, the Company may be incorrect about what is appropriately withheld from the public 

record.  CUB should be afforded the opportunity to view and challenge those designations, if 

appropriate.   

In 08-0175, in response to CUB’s opposition to large amounts of material being marked 

Confidential by the Company, the ALJ determined that only certain categories of material indeed 

warrant confidential treatment.  Specifically, documents that would likely cause competitive 

harm by giving Just Energy’s competitors insight into its operations to which Just Energy did not 

have reciprocal access were found to be properly marked as confidential.  Similarly, third-party 
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service agreements that could confer a competitive edge on competitors were also properly 

marked as confidential.  However, documents such as contractor training manuals which contain 

procedures such as sales approaches that are readily observable by customers and competitors 

when implemented in the field were determined to not be confidential.  Likewise, customer 

service scripts and customer cancellation materials were also deemed not confidential.  

Documents deemed by the company to be deficient for marketing purposes also confer no 

competitive edge to competitors and are not confidential.   

Based upon the Company’s previous erroneous designations of large amounts of 

information as “confidential,” it is possible if not likely that erroneous designations have been 

made here as well.  As demonstrated above, the Commission should acknowledge the strong 

public interest favoring unfettered access to this information and should take steps to ensure that 

only appropriately-designated information is restricted from public view.  The first step in that 

process is implementing a protective order and allowing CUB to view information designated as 

confidential. 

D. Affirmative Action is Required by Just Energy to Maintain Its 
Confidential Designations 
 

The Commission’s prior rulings denying the Company’s requests for confidential 

treatment of all audit-related materials and the Audit Report suggest that Just Energy should be 

required to affirmatively file a request for Confidential Treatment of the redacted material in the 

Audit Report (as would be required under CUB’s proposed Protective Order if a confidentiality 

challenge is raised).  Such a procedural scheme was discussed by the Commissioners in their 

June 2, 2010 Regular Open Meeting, where Commissioner O’Connell-Diaz noted, in reference to 

Just Energy’s blanket request for Confidential Treatment of all audit materials, the following: 
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This Commission is fully informed and as a routine matter goes 
through confidentiality requests on a regular basis.  This – what 
has been filed before us is not ripe.  There’s nothing before us with 
regard to confidentiality.  If – just as Commissioner Colgan has 
noted, if there are items that the Company deems should be 
protected, we would – as we do in any case, we would invite them 
to make that case and we would hear argument on that request 
when it is specific and when it was before us.  And to request this 
blanket covering over anything that may come out of this process 
is inappropriate.  We have a mechanism to do it.  I invite 
everybody to come on in.  I’m sure Judge Gilbert will enjoy the 
motion practice relative to these issues, but that’s how we do it.  So 
I’m really kind of surprised that one would make such a blanket 
request. 
 

June 2, 2010 Commission Minutes at 61-62.  These comments highlight Just Energy’s 

inappropriate abuse of redactions to hide even the most fundamental portions of the Audit Report 

from public view.  Until the issues surrounding Just Energy’s claims of confidential material in 

the final Audit Report can be examined, however, CUB reiterates its request to be provided the 

unredacted Audit report under the terms of the Agreed Protective Order that was entered in the 

CUB Complaint docket, 08-0175. 
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III. CONCLUSION 

 WHEREFORE, CUB respectfully requests the Commission enter the same protective 

order in this proceeding that was entered in the complaint docket that was the genesis of the 

Compliance Audit.  CUB further requests that, if such relief is granted, the individuals who sign 

and agree to abide by the terms of such Protective Order should be provided the unredacted 

Audit Report.   

       Respectfully submitted, 

        
       Julie L. Soderna    
       Director of Litigation  
       CITIZENS UTILITY BOARD 
       309 W. Washington, Ste. 800 
       Chicago, IL  60606 
       (312) 263-4282  
       (312) 263-4329 fax 
       jsoderna@citizensutilityboard.org 
Dated:  this 21st day of February, 2012. 


