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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
 Illinois-American Water Company   )  

)   11-0767  
Proposed general increase in water   )  
and sewer rates.     ) 
       
 
________________________________________________________________ 
 

STAFF MOTION TO COMPEL DISCOVERY  
________________________________________________________________ 
 
  NOW COMES the Staff of the Illinois Commerce Commission (“Staff”), through 

its undersigned counsel, and pursuant to 83 Ill. Adm. Code 200.190, 200.340, 200.370, 

and 200.410(b), files its Motion To Compel (“Motion”) in the above-captioned 

proceeding. 

In support of this Motion, Staff states as follows: 

 
 1. On or about January 18, 2012 Staff served IAWC with Staff DRs DLH 

19.01-19.02.  Staff requested the Company responses using best efforts with a due date of 

February 1, 2012.  According to the Rules of Practice, 83 Ill. Adm. Code 200.410(b), the 

latest these responses are due is no later than February 15, 2012.   

DLH 19.01 and 19.02 requested: 

DLH-19.01 Referring to the Company’s responses to Staff data requests DLH-6.04 and 
DLH-10.04, is it correct that the Company’s position is the BT 
implementation costs to be used by marked-based affiliates of the 
Company would be credited to the Company and its regulated utility 
affiliates through a credit or reduction in Service Company fees?  Please 
answer yes or no.  If no, fully explain the Company’s position. 

DLH-19.02 Referring to the Company’s responses to Staff data requests DLH-6.04, 
DLH-10.04 and DLH-19.01, please provide by rate zone the estimated test 
year reduction in Service Company fees for the BT implementation costs to 
be used by marked-based affiliates of the Company. Please provide all 
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supporting documents, calculations, and workpapers including calculations 
of the credits to the Company’s regulated utility affiliates versus the 
Company itself. To the extent applicable, all documents and workpapers 
should be provided in Excel format with working formulas. 

Staff counsel has brought this failure to respond to these data requests to the attention of 

the counsel for the Company on several occasions by way of e-mail messages, phone 

conversations on February 1, 2012, February 3, 2012, February 8, 2012, and voicemail 

messages.  On each occasion, counsel for the Company indicated a response would be 

forthcoming, but Staff has still not received the Company response to DRs DLH 19.01 

and 19.02. 

 2. On or about January 20, 2012 the Company provided a response to DLH 

10.02 which indicated that the Company expected to provide an estimate of test year 

credit amounts by the end of January.  See Attachment A.  Staff counsel has brought this 

failure to update its DR response to the attention of the counsel for the Company on 

several occasions by way of e-mail messages, phone conversations on February 1, 2012, 

February 3, 2012, February 8, 2012, and voicemail messages.  On each occasion, counsel 

for the Company indicated a response would be forthcoming, but Staff has still not 

received the Company updated estimates to the test year credit amounts to DR DLH 

10.02. 

 3.  An objective of this Commission proceeding is to allow Staff, and other 

intervening parties, the opportunity to provide comments and analysis to the Commission 

on whether the Company’s proposed new rates are just and reasonable.  To this end, the 

Commission’s rules of practice support a broad scope of discovery: 

It is the policy of the Commission to obtain full disclosure of all relevant 
and material facts to a proceeding. 
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83 Ill. Adm. Code § 200.340. 

 
 4. In fact, subject to certain exceptions (primarily privileges), a party seeking 

discovery in Illinois may obtain full disclosure of all matters relevant to the pending 

proceeding.  Mistler v. Mancini, 111 Ill. App. 3d 228, 67 Ill. Dec. 1, 443 N.E.2d 1125 (2 

Dist. 1982).  Further, the discovery process “presupposes a range of relevance and 

materiality which includes not only what is admissible at trial but also that which leads to 

what is admissible at trial.”  Willing v. St. Joseph Hosp., 176 Ill. App. 3d 737, 126 Ill. 

Dec. 197, 531 N.E.2d 824 (1st Dist. 1988); United Nuclear Corp. v. Energy Conversion 

Devices, Inc., 110 Ill. App. 3d 88, 65 Ill. Dec. 649, 441 N.E.2d 1163 (1st Dist. 1982) 

(Discovery includes not only what is admissible at trial, but also that which leads to what 

is admissible.). 

  5. Staff has attempted to resolve this matter in good faith by communicating 

with counsel for the Company regarding its failure to provide a response or updated 

responses to DLH 19.01 and 19.02, as well as DLH 10.02.  See Attachment B, which 

consist of a letter referencing some of the communications Staff undertook attempting to 

resolve this discovery dispute as required by Section 200.350 of the Commission’s Rules 

of Practice, 83 Ill Admin code Part 200.350.  Although the Company maintained that it 

was working on its response, ultimately it has failed to provide Staff a response.  Staff 

and the Company were thus unable to resolve this dispute. 

 6. To date, the Company has failed to provide a revised response to DLH 

10.02 or any response to DLH 19.01 and 19.02 or to assert any privilege or other 

recognized exception to the general liberal discovery policy of the Commission.   

http://www.lexis.com/research/buttonTFLink?_m=77379182279158e08e2bf1cd6f6dec89&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bIll.%20Sup.%20Ct.%2c%20R%20201%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=33&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b176%20Ill.%20App.%203d%20737%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAB&_md5=65f4010c2f6962236c919854ceaabfbe�
http://www.lexis.com/research/buttonTFLink?_m=77379182279158e08e2bf1cd6f6dec89&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bIll.%20Sup.%20Ct.%2c%20R%20201%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=33&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b176%20Ill.%20App.%203d%20737%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAB&_md5=65f4010c2f6962236c919854ceaabfbe�
http://www.lexis.com/research/buttonTFLink?_m=77379182279158e08e2bf1cd6f6dec89&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bIll.%20Sup.%20Ct.%2c%20R%20201%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=42&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b110%20Ill.%20App.%203d%2088%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAB&_md5=a53d5e823bae767b1b3622de810f1ffd�
http://www.lexis.com/research/buttonTFLink?_m=77379182279158e08e2bf1cd6f6dec89&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bIll.%20Sup.%20Ct.%2c%20R%20201%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=42&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b110%20Ill.%20App.%203d%2088%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAB&_md5=a53d5e823bae767b1b3622de810f1ffd�
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 7. The information requested by Staff in the group of Staff DRs listed above 

is calculated to lead to the discovery of relevant evidence because a response to this 

request will assist Staff in properly assessing the Company’s proposed new rates. 

 8. IAWC bears the burden of proof to establish the justness and 

reasonableness of its proposed rate changes in this proceeding.  Where, as here, IAWC 

requests authority to recover expenses, it is unreasonable, and without support in law, for 

it to fail to provide support for the expenses claimed. 

 9. The Company is the only party which can provide the information 

requested.  For this reason, Staff has no alternative except to seek this information from 

the Company.  If this Motion to Compel is denied, the Commission and the ALJ will be 

without relevant information that may assist them in reaching an informed and reasoned 

opinion as to whether the Company’s new proposed rates are just and reasonable.   

  10. IAWC should be ordered to respond fully and completely to Staff DR’s 

DLH 19.01 and 19.02 and provide updated responses to DLH 10.02.   

  11. Since IAWC has failed to provide a timely response, Staff requests that 

the deadline for filing Staff and intervenor direct testimony on this issue in this matter, 

currently scheduled for March 1, 2012, be extended by the same number of days that the 

Company is late in providing its responses to DLH 19.01 and 19.02, to allow Staff to 

review and provide the necessary testimony on the subject matter.  This extension of time 

should be taken from the rebuttal time allotted for the Company and should not affect the 

remaining deadlines for testimony or the evidentiary hearing.   

 
WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that an order compelling IAWC to provide a full and complete response to DLH 
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19.01 and 19.02 and a full and complete updated response to DLH 10.02, and for such 

other and further relief as is equitable.   

Respectfully submitted, 

      ____________________________ 

       
      James Olivero     
      Michael Lannon  
      Nicole Luckey 

160 North LaSalle Street 
      Suite C-800 
      Chicago, Illinois 60601 
      312 / 793-2877 
 
       

Counsel for the Staff of the  
February 16, 2012    Illinois Commerce Commission 


