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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

NORTH SHORE GAS COMPANY )
)

Proposed General Increase in Rates for Gas ) No. 11-0280
Service. )

) No. 11-0281
THE PEOPLES GAS LIGHT & COKE )
COMPANY )

) (consolidated)
Proposed General Increase in Rates for Gas )
Service. )

THE PEOPLE OF THE STATE OF ILLINOIS’
APPLICATION FOR REHEARING

The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the

State of Illinois (“the People”), pursuant to Section 10-113(a) of the Public Utilities Act (220

ILCS 5/10-113(a), and Part 220.880 of the Commission’s Rules of Practice (83 Ill. Admin. Code

200.880), request that the Commission grant rehearing on several issues in its Final Order

(“Order”) issued in the above-captioned consolidated docket on January 10, 2012, and served on

January 12, 2012.1

Section I of the Application seeks rehearing and reconsideration of the Commission’s

decision to approve Rider VBA, a decoupling mechanism that permits the Companies to assess

extra, unlawful surcharges in order to guarantee that the Companies recover the revenue

requirement established in this case for the residential and small commercial customer classes,

Rate 1 and Rate 2. This revenue guarantee persists regardless of whether the revenue

1 The People are filing this Application for Rehearing in accordance with the requirements of Section 10-113 of the
Public Utilities Act, but without the benefit of access to the transcripts of Commission deliberations on this case.
Those transcripts should have been made publicly available 10 days prior to the due date for applications for
rehearing in this case (and at least no later than January 31, 2012), pursuant to Section 10-102 of the Public Utilities
Act. 220 ILCS 5/10-102. As of this date, the transcripts have not been released. Neverthless, when these transcripts
are released,they become part of the record on appeal pursuant to Section 10-110 of the Public Utilities Act, 220
ILCS 5/10-110.
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requirement established in the most recent rate case is actually needed or appropriate going

forward, and in spite of the fact that a utility’s expenses and revenues are dynamic and ever-

changing. The Commission’s Order fails to address the critical flaw in this rider – it is not

permitted under Illinois law.

Section II of this Application seeks rehearing and reconsideration of the Commission’s

approval of the Companies’ proposed rate design, which unfairly increases the fixed customer

charge portion of the monthly bill in a way that is discriminatory and results in the Companies’

lowest users of natural gas (and the Companies’ delivery system) subsidizing the highest users of

the PGL/NS system. In addition to its discriminatory rate effect, the approved rate design is not

supported by substantial evidence, and is contrary to the public policy goals of maximizing

efficiency and requiring the cost causers to pay, as clearly articulated in the Public Utilities Act.

The People also incorporate by reference the arguments presented by the Citizens Utility

Board and the City of Chicago related to rehearing on the Commission’s return on equity

findings in their Application for Rehearing.

I. THE COMMISSION SHOULD RECONSIDER AND ORDER REHEARING
ON ITS APPROVAL OF RIDER VBA.

A. Rider VBA Constitutes Unlawful Single-Issue Ratemaking.

In its January 10, 2012 Order, the Commission approved the permanent implementation

of Peoples Gas Light & Coke Company’s (“Peoples Gas”) and North Shore Gas Company’s

(“the Companies” or “PGL/NS”) proposed Rider Volume Balancing Adjustment, Rider VBA.

Order at 163-164. Rider VBA permits the Companies to assess extra, unlawful surcharges when

the actual usage of customers in rate classes 1 and 2 falls below the forecasted usage levels as a

result of the Commission’s approval and permanent implementation of Rider VBA, a mechanism
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designed to guarantee that the Companies recover the revenue requirement established in this

case for the residential and small commercial customer classes. This revenue guarantee persists

regardless of whether the revenue requirement established in the most recent rate case is actually

needed or appropriate going forward, and in spite of the fact that a utility’s expenses and

revenues are dynamic and ever-changing. Under Rider VBA, when customers use less natural

gas than anticipated in the Companies’ revenue forecasts based on the revenue requirement for

these classes established in this rate case, surcharges appear on customer bills. Rider VBA is

nothing more than a mechanism to guarantee the recovery of a designated amount of revenues –

not costs – and creates a shift in risk of revenue recovery historically borne by shareholders.

In its January 10, 2012 Order, the Commission fails to include any discussion of whether

the Commission has the legal authority to approve Rider VBA. Order at 163-164. The

Commission proceeds with permanent implementation of the rider, apparently relying on the

legal analysis that served as the underpinning for the Commission’s approval of the pilot Rider

VBA. See ICC Docket No. 07-0241/07-0242, Order of February 5, 2008 at 138-153.

Unfortunately, the Commission proceeded to rely upon that very same “careful analysis

of the legal arguments” in the 2008 Rate Order for its approval of Commonwealth Edison

Company’s Rider SMP in Docket No. 07-0566, which was later reversed by the Second District

Appellate Court in the AG’s appeal of that rate order. See Commonwealth Edison Co. v. Illinois

Commerce Comm’n, 405 Ill.App.3d 389, 409-415, 937 N.E.2d 685 (2d Dist. 2010) (“ComEd”).

In reversing the Commission’s approval of the rider, the Court held that the Commission’s

approval of a rider to recover the costs of the AMI Pilot constituted single-issue ratemaking,

which is prohibited. Id. at 409-15.
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The rule against single-issue ratemaking makes it improper to consider in isolation

changes in particular portions of a utility’s revenue requirement. Business and Professional

People for the Public Interest v. Illinois Commerce Comm’n, 146 Ill.2d 175, 244 (1991). The

rule ensures that the utility’s revenue requirement is based on the utility’s aggregate costs and

the demand on the utility, rather than on certain specific costs related to a component of its

operation. Id. Often a change in one item of the revenue requirement formula is offset by a

corresponding change in another component of the formula. If rates are increased based solely

on one factor, the ratemaking structure becomes distorted because there is no consideration of

the changes to the other elements of the revenue formula, such as the operational savings from

any improvements. Id.; ComEd, 405 Ill.App. 3d at 410.

Likewise, in the People’s appeal of the Commission’s approval of Rider ICR in ICC

Docket Nos. 09-0166/09-0167, the First District Appellate Court ruled on September 30, 2011

that the Commission’s legal analysis approving the infrastructure rider was flawed, and that the

rider approved in that order constituted illegal single-issue ratemaking. The People ex rel.

Madigan v. Illinois Commerce Comm’n, 2011 IL App (1st) 100654, 958 N.E.2d 405, 354

Ill.Dec. 662 (1st Dist, 2011) (“Madigan”).

In its recently issued September 30, 2011 opinion, the First District Appellate Court

rejected the Commission’s legal analysis, which mirrored the Commission’s analysis in its 2008

PGL/NS rate order, and held that the approval of Rider ICR constituted unlawful single-issue

ratemaking. The appellate court’s clear enunciation and affirmation2 of the limited

circumstances under which riders may be approved again makes clear that Rider VBA fits none

2 The Court relied on the Second District’s decision in Commonwealth Edison Co. v. Illinois Commerce Comm’n,
Ill. App.3d 409-415 (2nd Dist. 2010), which, as discussed above, reversed the Commission’s approval of Rider SMP,
ComEd’s smart grid pilot rider, and enunciated a clear test for when riders can be employed as lawful cost recovery
mechanisms.
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of the criteria outlined by the Court for lawful rider recovery of expenses. Citing the Court’s

decision in the ComEd case, the Court concluded that exceptional circumstances necessary to

justify a rider arise only when the proposed rider is designed to “recover a particular cost if (1)

the cost is imposed upon the utility by an external circumstance over which the utility has no

control and (2) the cost does not affect the utility’s revenue requirement.” Madigan, 958 N.E.2d

at 417. (emphasis added). The Court elaborated on this two-part test, noting:

In other words, a rider is appropriate only if the utility cannot influence the cost (Citizens
Utility Board, 166 Ill.2d at 138 [‘a rider mechanism is effective and appropriate for cost
recovery when a utility is faced with unexpected, volatile, or fluctuating expenses’) and
the expense is a pass-through item that does not change other expenses or increase
income (Citizens Utility Board, 166 Ill.2d at 138 (a valid rider has no ‘direct impact on
the utility’s rate of return’).

Id. (emphasis added, citations added); citing ComEd, 405 Ill.App.3d 389, 413.

The Illinois Supreme Court denied both the Commission’s and the Utilities’ requests for

rehearing in both the ComEd and Madigan cases. The two-part rider test is the law of the State.

Rider VBA passes neither of these tests. No mention is made in the Commission’s January 12,

2012 Order of a particular expense or cost to be recovered through Rider VBA. That’s because

Rider VBA recovers no particular expense, but rather is designed to recover lost revenues

associated with non-usage of natural gas. This characteristic of the rider fails the first prong of

the test. Secondly, the evidence shows that Rider VBA has a direct impact on the Companies’

return on equity, as revealed in the Commission’s Rider VBA reconciliation orders, thereby

failing the second prong of the two-part test established by the appellate court in ComEd and

affirmed in Madigan. See ICC Docket No. 10-0237,10-0238 (cons.), Order of March 9, 2011 at

3, 6; ICC Docket No. 09-0123 (North Shore), Order of February 10, 2010 at 12; ICC Docket No.

09-0124 (PGL), Order of February 10, 2010 at 12.
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In the instant case, the Commission’s Order inexplicably makes no mention of the legal

challenges to Rider VBA raised by the AG throughout the case, including the People’s citation to

the two recent appellate court decisions cited above and the two-part test for lawful rider

approval articulated by the Courts. The Commission apparently has not retreated from the very

legal analysis that led to the reversal of both of its recent rider approvals.

Accordingly, the Commission’s decision to approve Rider VBA is contrary to law, not

supported by substantial evidence, arbitrary and capricious and beyond the jurisdiction of the

Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act. In support of this point, the

People incorporate by reference the arguments presented at pages 52-56 of the AG Initial Brief;

pages 28-30 of the AG Reply Brief; pages 33-38 of the AG Brief on Exceptions and pages 23-29

of the AG Reply Brief on Exceptions.

B. Rider VBA Is Inconsistent with the Regulatory Framework Set Forth Under
Section 9-201 of the Act and the Commission’s Test Year Rules.

The People’s arguments against Rider VBA involve the fundamental question of whether

more than 100 years of ratemaking under the Public Utilities Act, which permits a utility to

recover its expenses and be provided the opportunity to earn a reasonable return on its

investment through the filing of a Section 9-201 rate case, should be upended to protect the

Companies from any future revenue losses associated with decreased natural gas usage. 220

ILCS 5/ 9-201. The Commission’s decision to approve Rider VBA assumes that the revenue

requirement established in this case for the Rate 1 and Rate 2 classes must be guaranteed in

perpetuity, or at least until the next time the Companies file a rate case under Section 9-201 of

the Act. It does not.
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When the Commission suspends a utility tariff filing under Section 9-201(b), the

Commission must establish just and reasonable rates based upon the test year data the utility files

under Parts 285 and 287 of the Commission’s Rules of Practice. See 83 Ill.Admin.Code Part

285, 287. Under traditional ratemaking, a utility chooses a test year, either historical or future,

and proposes the establishment of new rates. 83 Ill.Admin.Code Part 287.20. Under Part 285 of

the Commission’s rules, a utility seeking to increase annual rates by 1.0% or more files standard

information requirements. 83 Ill.Admin.Code Part 285 et seq. Under Section 9-201 of the Act,

the Commission investigates the proposed tariffs and establishes a revenue requirement which

remains in place until either the utility files for a new rate increase or the Commission

investigates the utility’s rates on its own motion. 220 ILCS 5/9-201, 9-202. A revenue

requirement established in a rate case represents the Commission’s best estimate of revenues that

a utility needs to both recover its costs and earn a reasonable profit level based on the test year

chosen. The revenue requirement established based on that snapshot in time (the test year data)

and a reasonable rate of return on the utility’s investment, are not guaranteed in perpetuity.

Under the statutory framework for regulation of a public utility, the regulatory lag that

accompanies utility investment and revenue recovery in rates operates to help ensure that utilities

invest prudently. It is at the heart of the ratemaking formula: calculating costs and the value of

the utility’s rate base with test year data and applying an appropriate rate of return to arrive at the

utility’s revenue requirement upon which rates going forward are set. This process, however,

does not envision any guarantee of a revenue requirement. Indeed the test year process itself

recognizes that utility expenses and revenues are ever-changing, hence the test year “snapshot”

approach to ratemaking. While rates are set based on that specific revenue requirement,

monopoly regulation in no way assumes that utility expenses and revenues will remain static or
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that the utility shall be guaranteed a certain level of revenues. The opposite is true. NS-PGL

witness Schott confirmed this dynamic and ever-changing nature of utility expenses, revenues

and cost of capital. Tr. at 51.

When a utility believes the revenues it is collecting are insufficient to provide such a

recovery, it can and does file a rate case. Section 9-201, as well as Section 9-202(b), of the Act,

permits utilities to file with the Commission any time they believe rate relief is needed. 220

ILCS 5/9-201, 9-202(b). Section 9-202 permits interim rate relief when more immediate relief is

needed than can be provided under the 11-month time-frame of Section 9-201. The Companies

regularly take advantage of these opportunities for rate relief, as evidenced by their 2007, 2009

and the instant 2011 filings. Clearly, Rider VBA has introduced no rate stability into the

regulatory process by extending the time period between rate cases. The Companies appear to

have embarked on regular, biennial rate filings in accordance with corporate wishes. As a matter

of fact, the Companies have informed the Commission that they will be filing a new rate case by

August 1, 2012. Under new Section 9-220(h-1), any gas utility that is providing service to more

than 150,000 customers shall either elect to file biennial rate proceedings before the Commission

in the years 2012, 2014, and 2016 or enter into a sourcing agreement or sourcing agreements

with a clean coal synthetic natural gas (“SNG”) brownfield facility. 220 ILCS 5/9-220(h-1).

The Companies have notified the Commission that that they will not be entering into a sourcing

agreement with the SNG facility, and, therefore, will be filing a rate case by August, 2012.

Accordingly, new rates for the Companies will take effect, at the latest, by July 1, 2013.3

As discussed further below, the Companies, quite simply, have failed to prove a legitimate need

for Rider VBA.

3 Under Section 9-201(b), the Commission must issue an order within 11 months of the filing of utility tariffs or the
tariffs take effect as filed. 2201 ILCS 5/9-201(b).
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Another point should be made about the alleged need for Rider VBA as compared to

traditional ratemaking. As confirmed by NS-PGL witness Grace, the Companies’ rate design,

and its filed rates, incorporate the demand forecasts supplied by Mr. Kuse. Tr. at 867-868. In

addition, the Companies’ forecast of revenues relies on Mr. Kuse’s forecast. Tr. at 343. Mr.

Kuse testified that when the Companies are forecasting demand, they take into account variables

that might affect customer usage, including weather, price of gas, estimated energy efficiency

investments by customers and socioeconomic trends. Tr. at 343. There simply is no need to

further adjust rates going forward, between rate cases, for the Companies to recover their costs.

Rider VBA is an unneeded, unlawful revision of this ratemaking process.

The Commission also references the “asymmetry” inherent in the traditional ratemaking

process, noting that utility forecasts can underestimate revenues, or that utilities that over-earn

are less likely to file a rate case, and that Rider VBA “diminishes the advantage.” Order at 163.

This rationale is neither supported in the record evidence (there is no evidence of utilities

underestimating revenues) nor that the ability of a utility to choose when it files a rate case has

disadvantaged ratepayers.

Rider VBA reconciliation proceedings, too, in no way demonstrate that the revenues

collected under Rider VBA are “needed” to recover the Companies’ fixed costs. Reconciliation

proceedings amount to nothing more than a matching of the forecasted surcharges and credits

with the actual revenue amounts collected. There is no examination of the Companies’

underlying costs, or whether those Rider VBA surcharges or credits in the preceding year were in

any way related to the Companies’ cost of service. The recent Rider VBA reconciliations of

2008 and 2009 VBA revenues are a case in point. Any effort by the Attorney General’s Office

to explore the underlying assumptions or the need for the rider was flatly rejected by the
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administrative law judges and, ultimately, the Commission. See ICC Docket No. 10-0237,10-

0238 (cons.), Order of March 9, 2011 at 3, 6; ICC Docket No. 09-0123 (North Shore), Order of

February 10, 2010 at 12; ICC Docket No. 09-0124 (PGL), Order of February 10, 2010 at 12.

The reconciliation process under the new, permanent Rider VBA, will trigger annual adjustments

(rather than the current monthly adjustments) tied to the revenue requirements established in this

case. Like the existing pilot reconciliations, in no way will these proceedings examine the

relationship between the Companies’ underlying costs and the revenues collected or credited

through Rider VBA. The critical legal defect in the rider is the assumption inherent in the

mechanism that the particular rate case revenue requirement established in this case is an amount

that must be ensured through true-up adjustments.

The rate-making process under the Act, i.e., the fixing of ‘just and reasonable’ rates,

involves a balancing of the investor and the consumer interests. Citizens Utility Board v. Illinois

Commerce Comm’n, 276 Ill.App.3d 730, 658 N.E.2d 1194 (1995); citing Camelot Utilities, Inc.

v. Illinois Commerce Comm'n, 51 Ill.App.3d 5, 10, 365 N.E.2d 312 (1977). The U.S. Supreme

Court articulated a more specific view of this ratemaking precept in a couple of seminal cases

that examined what constitutes a reasonable return within the context of just and reasonable rate

setting. All of these cases contradict the view inherent in the Commission’s adoption of a

permanent Rider VBA that Peoples and North Shore must be assured receipt of its delivery

service revenue requirement established in this case.

In the landmark case Bluefield Waterworks Improvement Co. v. Public Service Comm’n

of West Virginia, 262 U.S. 279 (1923), the U.S. Supreme Court established that a utility’s rates

should reflect the opportunity – not a guarantee – to earn a return on its used and useful property

when a commission sets rates. In spelling out the factors to be examined by regulators when
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establishing a utility’s rate of return, the high court held that a public utility is entitled to such

rates as will permit it to earn a return on the value of the property which it employs for the

convenience of the public equal to that generally being made at the same time and in the same

general part of the country on investments in other business undertakings which are attended by

corresponding risks and uncertainties. Bluefield, 262 U.S. at 692-693 (emphasis added). The

Bluefield Court further held that a utility has no constitutional right to profits such as are realized

or anticipated in highly profitable enterprises or speculative ventures. Investors holding interests

in regulated public utilities understand that these companies are dedicated to serving the public

and therefore, the investor’s possible returns may be limited. Id. The Supreme Court in

Bluefield recognized that changes in the marketplace may impact a utility’s financial health and

the appropriateness of the rates being charged, when it held that a rate of return may be

reasonable at one time and become too high or too low by changes affecting opportunities for

investment, the money market and business conditions generally. Id. at 692.

The Supreme Court further elaborated on the principles governing rate of return

regulation in the case of Federal Power Commission v. Hope Natural Gas Company, 320 U.S.

591, (1941). Here, the Supreme Court reaffirmed its holding in Federal Power Commission v.

Natural Gas Pipeline Co., 315 U.S.575, 590 (1942) that “regulation does not insure that the

business shall produce net revenues.” Hope Natural Gas, 320 U.S. at 603. In Hope, the

Supreme Court held that investors have a legitimate concern with the financial integrity of the

company whose rates are being regulated. From the investor or company point of view it is

important that there be enough revenue not only for operating expenses but also for the capital

costs of the business. By that standard, the Hope Court held, the return to the equity owner

should be commensurate with returns on investments in other enterprises having corresponding



12

risks. That return, moreover, should be sufficient to assure confidence in the financial integrity of

the enterprise, so as to maintain its credit and to attract capital. Id. at 603; See State of Missouri

ex rel. South-western Bell Tel. Co. v. Public Service Commission, 262 U.S. 276, 291 (1923).

The U.S. Supreme Court specifically rejected the notion that a monopoly must be

protected from market realities, such as competition or the effects of price on a consumer’s

demand and use of the service, in Market St. Ry. Co. v. Railroad Commission, 324 U.S. 548, 568

(1945). The Supreme Court explained, “Even monopolies must sell their services in a market

where there is competition for the consumer’s dollar and the price of a commodity affects its

demand and use.” Id. at 568.

Illinois courts have adopted the Hope and Bluefield standards and applied them to the

regulation of utilities in Illinois: “ ‘The rate making process under the act, i.e., the fixing of ‘just

and reasonable’ rates[,] involves a balancing of the investor and the consumer interests.’ ”

Illinois Bell Telephone Co. v. Illinois Commerce Comm'n (1953), 414 Ill. 275, 287, 111 N.E.2d

329, quoting Federal Power Comm'n v. Hope Natural Gas Co., 320 U.S. 591, 603, (1944).

Similarly, the Illinois Supreme court earlier established that a just and reasonable rate must be

less than the value of the service to consumers. State Public Utilities Comm'n ex rel. City of

Springfield v. Springfield Gas & Electric Co., 291 Ill. 209, 216, 125 N.E. 891 (1919). The

appellate court elaborated on this pronouncement in Camelot Utilities, Inc. v. Illinois Commerce

Comm'n, 51 Ill.App.3d 5, 10, 365 N.E.2d 312 (1977), wherein the Court declared that it is the

ratepayers’ interest which must come first:

The Commission has the responsibility of balancing the right of the
utility's investors to a fair rate of return against the right of the public
that it pays no more than the reasonable value of the utility's services.
While the rates allowed can never be so low as to be confiscatory,
within this outer boundary, if the rightful expectations of the investor
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are not compatible with those of the consuming public, it is the latter
which must prevail.

Camelot Utilities, 51 Ill.App.3d at 10; Citizens Utility Board v. Illinois Commerce Comm’n, 276

Ill.App.3d 730, 658 N.E.2d 1194 (1995).

All of these landmark holdings, as well as Illinois courts’ interpretations of the decisions,

suggest that the Company’s request for the guaranteed recovery of revenue streams established

in this case has no support in the utility regulatory law that heretofore has guided this

Commission’s establishment of rates. Approval of the Company’s Rider VBA – and thereby

adoption of the Companies’ mantra that customer revenues must be guaranteed – would be

tantamount to rejection of the well-established utility ratemaking principles that prescribe what is

and is not assured to monopoly utilities under the existing regulatory framework.

Accordingly, the Commission’s decision to approve Rider VBA is contrary to law, not

supported by substantial evidence, arbitrary and capricious and beyond the jurisdiction of the

Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act. In further support of this

argument, the People incorporate by reference pages 59-61 of their Initial Brief.

C. Illinois Law Does Not Permit the Rider Recovery of Lost Revenues

The Commission notes at page 164 of its Order that Section 8-104 of the Act requires the

utilities to “offer energy efficiency programs to meet ever-increasing load reductions” through

efficiency measures, and that Rider VBA will take the effects of efficiency into account “along

with other factors” affecting usage load. Order at 164. But the Commission’s approval of Rider

VBA is also unlawful because the Illinois Appellate Court specifically rejected the

Commission’s approval of a rider designed to recover lost revenues. In the case of A. Finkl &

Sons Company v. Illinois Commerce Commission, 250 Ill.App.3d 317, 620 N.E.2d 1141 (1st Dist.
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1993) (“Finkl”), the Illinois Appellate Court rejected the use of a rider to require ratepayers to

reimburse a utility for revenues lost due to energy efficiency and conservation measures.

In Finkl, the rider at issue authorized Commonwealth Edison Company to charge

ratepayers for lost revenues associated with demand-side management (energy efficiency and

conservation) activities, similar to the Companies’ request in this docket to adjust rates each

month when customer revenues fall below a customer class revenue baseline established in this

Order. Highlighting the single-issue ratemaking inherent in the rider, the Finkl Court noted that

the Rider 22 recovery of lost revenues associated with the DSM programs “fails to take into

consideration Edison’s aggregate costs and revenues, which is also the vice inherent in this

revenue recapture…” Finkl at 328. The Finkl Court also flatly rejected the notion of making a

utility whole for lost revenues associated with conservation or DSM programs:

Requiring ratepayers to bear the expense of services they avoid due
to conservation or DSM programs is not only incredible, but runs
afoul of basic ratemaking principles. The Act requires that rates be
set which ‘accurately reflect the long-term cost of such services
and which are equitable to all citizens.’ (Ill.Rev.Stat.1989, ch. 111
2/3, par. 1-102 (now 220 ILCS 5/102 (West 1992)) (section 1-
102).) Both in Illinois Bell Telephone Co. v. Illinois Commerce
Comm’n (1973), 55 Ill.2d 461, 483, 303 N.E.2d 364, and in
Candlewick Lake Utilities Co. v. Illinois Commerce Comm’n
(1983), 122 Ill.App.3d 219, 227, 460 N.E.2d 1190, the courts have
asserted that ratepayers are not to pay certain costs unless they
directly benefit from them. The lost revenue charge here does not
reflect the cost of providing electric service, does not reflect a cost
that benefits ratepayers and, further, adds to Edison’s revenues
without regard to whether Edison’s demand or revenues increased
because of factors unrelated to DSM programs. This is yet another
basis for reversal.

Id. at 329. Clearly, requiring customers to pay additional charges for energy that is not used or

delivered in no way benefits ratepayers. Moreover, like the rider revenues collected under the

unlawful Finkl rider, Rider VBA is designed to compensate the Companies for revenues lost as a
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result of energy efficiency and other factors affecting usage. Order of January 10, 2012 at 164.

(“Decoupling also addresses load changes, including declining load attributable to energy

efficiency. Whether Rider VBA prompts the Companies to spend more on energy efficiency is

immaterial. The Companies’ forecast showed declining load on their systems. Section 8-104 of

the Act requires them to offer energy efficiency programs to meet ever-increasing load

reductions through energy efficiency measures. Decoupling will take the effects of efficiency

into account together with other factors, notably weather, that affects load and promote

distribution rate stability for customers and the Companies.”) Thus, the clear direction provided

by the Finkl Court is that riders approved to compensate a utility for lost revenues arising from

energy efficiency and other measures are unlawful.

Accordingly, the Commission’s decision to approve Rider VBA is contrary to law, not

supported by substantial evidence, arbitrary and capricious and beyond the jurisdiction of the

Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act.

D. Rider VBA is Contrary to the Public Utilities Act’s Efficiency Goals and Section
8-104 in Particular.

To the extent that the Commission is concerned about fixed cost recovery in the face of

new energy reduction mandates (Order at 164), punishing ratepayers with additional surcharges

for using less energy is inconsistent with the clear public policy goals of the Act promoting

efficiency and requiring the least cost delivery of utility services. See 220 ILCS 5/1-102(a) and

(d) (“The General Assembly finds that the health, welfare and prosperity of all Illinois citizens

require the provision of adequate, efficient, reliable, environmentally safe and least-cost public

utility services at prices which accurately reflect the long-term cost of such services and which

are equitable to all citizens.” 220 ILCS 5/1-102; “It is further declared that the goals and

objectives of such regulation shall be to ensure … (d) Equity: the fair treatment of consumers
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and investors in order that …(iii) the cost of supplying public utility services is allocated to those

who cause the costs to be incurred.” 220 ILCS 5/1-102(d).)

Section 8-104 of the Act establishes a framework for energy efficiency spending and cost

recovery that is consistent with traditional ratemaking principles: utilities are expected to pursue

cost-effective least-cost energy efficiency resources. In return, utilities will be allowed cost

recovery for their prudently-incurred costs of providing those programs. Conspicuously absent

is any allowance or cost recovery for “lost revenues” associated with meeting these statutory

goals.

Section 8-104 also limits cost recovery for energy efficiency programs to “costs for

reasonably and prudently incurred expenses for cost-effective energy efficiency measures.” 220

ILCS/58-104(a). Lost revenues associated with customer efficiency investments and the

reductions in natural gas usage they bring are not included in this definition of recoverable costs.

Likewise, 8-104(d) places a cap on any utility lost revenue exposure as a result of energy

efficiency programs, as well as a limit on how much customers should pay for utility-provided

efficiency programs.4 Rider VBA, to the extent that it assesses surcharges for declines in usage

related to multiple sources (including efficiency and conservation), requires ratepayers to pay

more for achieving efficiency gains as a customer class than envisioned under Section 8-104 of

the Act. This is yet another reason why the Commission’s approval of Rider VBA is unlawful.

4 Section 8-104(d) places an explicit cap on efficiency spending, which will limit the Companies’ lost revenue
exposure: “…a natural gas utility shall limit the amount of energy efficiency implemented in any 3-year reporting
period established by subsection (f) of Section 8-104 of this Act, by an amount necessary to limit the estimated
average increase in the amounts paid by retail customers in connection with natural gas service to no more than 2%
in the applicable 3-year reporting period. The energy savings requirements in subsection (c) of this Section may be
reduced by the Commission for the subject plan, if the utility demonstrates by substantial evidence that it is highly
unlikely that the requirements could be achieved without exceeding the applicable spending limits in any 3-year
reporting period.” 220 ILCS 5/8-104(d).
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Accordingly, the Commission’s decision to approve Rider VBA is contrary to law, not

supported by substantial evidence, arbitrary and capricious and beyond the jurisdiction of the

Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act. In further support of this

argument, the People incorporate by reference the arguments presented at pages 46-47 of the

People’s Initial Brief and pages 31-32 of the People’s Reply Brief.

E. The Substantial Evidence of the Record Fails to Support the Commission’s
Conclusion that Rider VBA is Financially Necessary for the Companies to
Recover their Fixed Costs.

The Commission should also reconsider its approval of a permanent Rider VBA because

the Companies never demonstrated through substantial evidence that the surcharges to be

collected under Rider VBA are financially necessary to enable the Company to recover its costs.

The Company admitted that neither residential nor overall delivery service revenues are

declining. Tr. at 81-83. PGL/NS witness James Schott argued that Rider VBA will reduce the

utility’s “throughput incentive” – the financial incentive to encourage natural gas sales. PGL Ex.

1.0 at 16. Conspicuously absent from this point, however, was any kind of a proposal from the

Companies to tie revenue losses from the Companies’ energy efficiency programs to any

forecasted revenue losses, or to commit to step up efforts to promote efficiency – proposals that

usually accompany decoupling plans approved in other jurisdictions.

The only other “evidence” supplied to support the rider comes from NS-PGL witness

Grace, who again emphasizes the Companies’ view that all costs are fixed, and because 30% of

North Shore’s and 36% of Peoples Gas’s costs will be recovered through volumetric charges,

Rider VBA is needed to ensure recovery of the revenue requirement established in the

Commission’s order in this docket. NS Ex. 12.0 at 49, 51; PGL Ex. 12.0 at 52. GCI witness

David Dismukes analyzed both the rationale supplied by the Commission, in its 2008 Order, as
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well as the Companies’ claims in this docket that Rider VBA is needed to recover its “fixed”

costs. His unrebutted testimony demonstrated that the conditions that led the Commission down

the decoupling path in 2008 either no longer apply (high natural gas prices) or did not and will

not come to fruition (significant revenue losses associated with NS-PGL energy efficiency

programs). See, e.g., GCI Ex. 4.0 at 8-20; 28-30.

The Companies have shown no financial harm as a result of the Chicagoland efficiency

program nor any forecast of financial harm related to the newly-initiated statutory efficiency

programs that necessitate a decoupling mechanism and the permanent adoption of Rider VBA.

Similarly, there is no evidence that the Companies have altered their promotion of natural gas

usage either prior to, and after the adoption of Rider VBA. Likewise, the Companies have made

clear that they intend no increase in the promotion of or spending on energy efficiency programs

with Rider VBA. Further, there is simply no performance-based evidence detailing an

incremental investment in or further promotion of efficiency efforts that can be specifically tied

to Rider VBA and the alleged elimination of a throughput incentive that supports the

continuation of Rider VBA. Id. at 29-30.

While the Commission paints its approval of Rider VBA as “a symmetrical and

transparent formula for collecting the approved distribution revenue requirements – not more or

less – from customers if the Commission chooses not to provide fully for recovery of fixed costs

through fixed charges” (Order at 163), the notion that revenues must be guaranteed is not

inherent in the ratemaking process. See Section II.B above. Likewise, no other utilities in the

state enjoy such a revenue guarantee.

While the Commission’s order also asserts that the pilot Rider VBA has resulted in

significant ratepayer refunds (Order at 163), this is not a legitimate basis for approval of the
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rider. While revenue decoupling holds out the opportunity for rate decreases, this opportunity

comes at a cost. Revenue decoupling puts ratepayers in the position in which they have traded

delivery service rate certainty for rate uncertainty. Moreover, all of the risk that revenues fall

below the Companies’ Rider VBA forecast, based on a revenue requirement established in the

most recent rate case, fall on ratepayers. GCI Ex. 4.0 at 19.

As Dr. Dismukes, noted, it is important to understand that a very different alternative

scenario could have occurred had the Chicago winters of the last two years not been so cold. But

for the cold winter, the Companies’ ratepayers would likely have paid surcharges during one of

the most severe economic recessions in this nation’s history. At the same time, the Companies’

ratepayers had in place a very limited set of energy efficiency programs that they may have been

able to use to offset normal weather-related surcharges. So, the Companies would have likely

gotten the benefit of being made whole for recession-induced decreases in revenues (under

normal weather conditions and the fact that new customer numbers net revenues were retained

by the Companies under the VBA calculation), and ratepayers would have gotten surcharges.

This is clearly not in the spirit of the “balancing” considerations included in the Commission’s

original Order approving Rider VBA as a pilot, and is one of the primary reasons why the

Commission should reject its continuation.

When Rider VBA was first proposed, the Companies made it quite clear that this was a

mechanism designed to address per customer revenue loss. See 2008 Rate Order at 150-151. The

Companies argued that average use per customer was falling, in part, on the fact that the weather

was getting warmer, due to climate change, and proposed altering the then-existing Commission

practice of predicting heating degree days (“HDDs”) for purposes of forecasting test year

revenues from using a 30-year average to a 10-year average. The Companies’ noted:
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…given the clear downward trend in HDD, a forecast based on a 30-year HDD average
will tend to overstate expected HDD. A 10-year HDD average has less of a tendency to
overstate HDD since it focuses on a more recent period, thus partly reflecting the
historical downward trend in HDD. A forecast based on the 10-year average reflects the
historical trend, without forecasting that the trend will continue. Based on these
observations and the RMSE test results, I conclude that a 10-year HDD average, 6,044
HDD, provides an appropriate forecast of normal weather.5

The Companies are not requesting the Rider to ensure that Rider VBA somehow prevents

ratepayers from paying too much for their service, or that Rider VBA prevents the Companies’

from receiving too much for providing service, as NS-PGL witness Schott suggests. PGL Ex.

1.0 at 16. The applicable portion of the utility’s “margin”, as defined in the rider, is a false

metric precisely because utility costs and revenues are dynamic and ever-changing. Locking in

revenue streams through Rider VBA and its annual true-up is a gamble the Companies are

willing to risk, given their forecast of declines in per customer revenue streams and the number

of customers, and warmer weather. Tr. at 51. The Company admits that the addition of new

customers results in net revenue gains. Tr. at 51. If that is the case, the opposite is true: Should

the Companies lose customers, the results are net revenue losses, and very likely Rider VBA

surcharges.

Rate of return regulation is about regulating (and preventing) excess profits, not revenues.

So, the fact that revenues collected in any given year are above those in the test year does not

necessarily mean that ratepayers are paying “too much” for utility service provided that the

regulated utility in question is providing safe, reliable, and economic service, and not earning

more than its allowed rate of return. Likewise, when Rate 1 and 2 revenue streams dip below the

forecasted amount built into the revenue requirement established in this case, that does not mean

ratepayers are paying “too little” for natural gas delivery service. Consumers expect to pay for

5
Brian Marozas, Direct Testimony, NS BMM-1.0 at 7; PGL BMM-1.0 at 7.
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products and services they receive, including the need for increased heat on colder days.

Consumers should feel confident that if they use less heat (due to conservation, warmer weather

or new efficiency investments), they will not incur additional surcharges on the delivery portion

of their bill. People do not expect to pay retroactive surcharges when they buy less of a product

than the utility expected them to buy.

The Companies had a legal burden of proving that this unorthodox ratemaking

mechanism is both permitted under law and, in fact, necessary from a financial perspective. The

Companies met neither of these burdens, and the Commission failed to address the issue of

whether the rider is permitted under law – an inexplicable omission given the recent appellate

court rulings discussed in this Application.

Accordingly, the Commission’s decision to approve Rider VBA is contrary to law, not

supported by substantial evidence, arbitrary and capricious and beyond the jurisdiction of the

Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act. In further support of this

argument, the People incorporate by reference the arguments presented at pages 36-52 and 56-61

of the People’s Initial Brief; pages 28-33 of the People’s Reply Brief; and pages 23-29 of the

People’s Reply Brief on Exceptions.

II. THE COMMISSION SHOUD GRANT REHEARING AND RECONSIDER ITS
APPROVAL OF THE COMPANIES’ PROPOSED RATE DESIGN, WHICH
RESULTS IN DISCRIMINATORY RATES.

A. The Substantial Evidence in the Record Supports Rejection of the
Companies’ Rate Design Proposal.

The Commission’s rationale for approving the Companies’ proposal to significantly raise

the fixed customer charge portion of residential customer bills is replete with inconsistencies that

ultimately belie the Commission’s conclusion that the rate design approved was supported by
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substantial evidence. On the one hand, the Commission acknowledges that the Companies incur

significant costs based on customer demand for natural gas. In the “Commission Analysis and

Conclusion,” the Order finds:

The Companies’ own data show that they incur substantial
costs related to the peak demand that each residential customer
places on the system. These demand-related costs are apparent in
the sizing of distribution mains, storage facilities, and other types
of distribution facilities and related operations and maintenance
costs. In addition, the Companies’ data show that some residential
customers require substantially more expensive meters and
regulators than the typical residential customer. In other words, the
Companies incur millions of dollars in costs each year that are
directly related to the demands residential customers place on the
systems. These costs should be allocated to customers in
proportion to the amount of natural gas they demand, and it
appears that is the methodology employed by the Company in its
ECOSSs. However, heating customers place dramatically larger
demands on the system than do non-heating customers. Further,
larger heating customers place greater demands on the system than
smaller heating customers. Compare, for example, the demand for
natural gas from a small apartment to the demand from a large
single-family home that may be heating thousands of square feet.
GCI Ex. 3.0 at 22-23.

Order at 187. Notwithstanding this recognition, the Commission summarily concludes, “The

Commission acknowledges that, while these costs are driven by peak demand, they are,

nevertheless, once deployed, primarily fixed costs.” Id. No explanation is provided for why that

is, i.e. that all costs, once deployed, are fixed.

Indeed, the Commission even acknowledges that the rate design proposed by the

Governmental and Consumer Intervenors’ (“GCI”) witness, Scott J. Rubin, and approved by the

Administrative Law Judges in their Proposed Order “purportedly allows the Companies to

recover their revenue requirement while correcting the alleged discriminatory and inequitable

rate design.” Id. at 188. Yet, the Commission inexplicably declined “to adopt it at this time”,

and laments that the Commission failed to retain the heating/no heat customer class distinction in
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a prior rate case which may have addressed the inequitable bill impacts low use customers will

incur under the approved rate structure. The Commission states, “neither the Commission nor

the AG has proposed that modification in this proceeding and the Commission declines to order

it here.” Id. Instead the Commission explains that it will wait until the Companies’ next rate

proceeding to require them “to present an ECOSS (embedded cost of service study) to

distinguish between low use and high use S.C. No. 1 customers,” and inviting rate design

proposals that “may include, without limitation, a rate design including a demand charge or a

bifurcation of the S.C. 1 class into heating and non-heating classes or some other rate structure

that better reflects customer class homogeneity to bring each group’s bills more into line with

their respective costs of service.” Id. at 188-189.

The problem with this conclusion and rationale is that it (1) acknowledges that customer

demand for natural gas causes the Companies to incur substantial costs; (2) does not dispute that

the result of the Companies’ proposal is a cross-subsidization of high-use residential customers

by low-use customers; (3) fails to explain why it nevertheless calls all costs “fixed”; and (4) fails

to adopt a rate design in this proceeding that aptly addresses the cross-subsidization and cost

recovery inequities the Commission itself acknowledges.

The substantial evidence in the record reveals that the Companies’ embedded cost of

service study (“ECOSS”) disproves the Companies’ claim that all costs are fixed and thereby

rightly recovered through fixed charges. The ECOSS does not break costs down into “fixed”

costs and “variable” costs. Instead, the study divides the functionalized plant and expenses into

three broad categories, based on how they are incurred: 1) customer-related, (2) demand (or

capacity) related and (3) commodity-related costs. Tr. at 855; PGL Ex. 13.0 at 8. Here is how

NS-PGL witness Hoffman Malueg defined these three cost categories:
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Customer related costs are incurred to extend service to and
attach a customer to the distribution system, meter any gas usage,
and maintain the customer’s account. Customer related costs are
found to vary with the number and density of customers, regardless
of the customers’ gas consumption …Examples of costs classified
to the customer classification include distribution services, meters,
regulators, and customer billing and accounting expenses.

Demand related costs are incurred to service the peak demand of
the system. Examples of costs classified to the demand
classification include transmission and distribution mains, and
localized distribution facilities designed to meet customer
maximum peak day demand.

Commodity related costs are those costs that vary with the
throughput sold to, or transported for, customers. However, when,
as is the case with Peoples Gas, a gas utility’s cost of gas is not
recovered through its base rates, very little, if any, of its remaining
delivery service cost structure is commodity related.

NS-PGL Ex. 13.0 at 8 (emphasis added). Thus, the Companies’ own cost of service testimony

acknowledges the existence of costs that vary by customer usage. PGL/NS witness Hoffman

Malueg notes, “Costs that are classified to the demand cost element are typically allocated to the

rate classes using an allocation factor based upon the rate classes’ demand imposed upon the

system during specific peak days.” Id. at 9. Thus, demand related costs are those that vary with

the maximum usage that a customer places on the system. Demand-related costs are reflected in

the sizing of distribution mains, storage facilities, and other types of distribution facilities. Id. at

24.

Explicit evidence in the Companies’ ECOSS show residential demand-related costs are

under-recovered in variable usage charges. See AG Initial Brief at 67-73. NS-PGL witness

Grace agreed during cross-examination that a residential customer who uses natural gas for space

heating would have a higher peak demand than a residential customer who does not use natural

gas for space heating. Tr. at 856-857. She also acknowledged that PGL’s and North Shore’s
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non-heating (cooking only) customers use less than one-tenth of the amount of gas as a typical

heating customer. Tr. at 858-859.

As the Proposed Order rightly highlighted, the Companies’ own ECOSS establishes that

demand-related costs account for 30% of Peoples’ and 31% of North Shore’s total cost of

serving residential customers ($123 million out of $409 million for PGL, $19 million out of $63

million for NS). Proposed Order at 183, citing PGL Ex. 13.7, p. 1; NS Ex. 13.7 p. 1. Yet, the

Commission approved rates that do not recover these residential demand costs from the

customers who cause them to be incurred (those customers who use more gas). Instead, the

Companies would require low-use residential customers to provide substantial subsidies to high-

use residential customers – charging higher-use customers only about one-third to one-half of the

demand cost that they impose on the system.

Accordingly, the Commission’s decision to approve the Companies’ proposed rate design

is contrary to law, not supported by substantial evidence, arbitrary and capricious and beyond the

jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act. In support of

this point, the People incorporate by reference the arguments presented at pages 67-76 of the AG

Initial Brief; pages 35-30 of the AG Reply Brief; and 9-17 of the AG Reply Brief on Exceptions.

At a minimum, the Companies should be required to present a rate design on rehearing

that recognizes the significant usage disparities and demands on the delivery system that the

Commission itself acknowledges exist in order to prevent the inequitable and discriminatory rate

treatment that the approved rate design creates.

B. Demand Costs, Which Are Costs Driven by Peak Demand Usage, Are
Not Fixed Costs and Should Be Recovered Through Variable
Charges, as the Proposed Order Correctly Concluded.
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As noted above, the Commission summarily concluded that while delivery service costs

‘are driven by peak demand, they are, nevertheless, once deployed, primarily fixed costs.” Order

at 187. No explanation is provided as to how the Commission has come to believe this assertion,

especially when, in the same Order, the Commission acknowledges the role customer demand

for natural gas has on the cost of “transmission and distribution mains, and localized distribution

facilities designed to meet customer maximum peak day demand.” Id.

Section 10-103 of the Public Utilities Act (“the Act”) requires that the Commission

orders be based exclusively on the record evidence. 220 ILCS 5/10-103. Moreover, on this

issue – how to properly design rates -- and all other rate-setting issues, the Companies have the

burden of proof. 220 ILCS 5/9-201(c). The Companies failed in that burden related to their

claims that all costs were fixed, and that the residential customer charge should be substantially

increased, as thoroughly detailed in the Proposed Order, and in the AG Initial and Reply briefs.

See AG Initial Brief at 66-86; AG Reply Brief at 34-40.

Second, as noted in the Introduction of this Brief, Illinois courts have held that “decisions

of the Commission are not res judicata.” ComEd, 405 Ill.App.3d 389, 937 N.E.2d 685 (Second

Dist. 2010), Rehearing Denied, Nov. 16, 2010. The concept of public regulation requires that

the Commission have power to deal freely with each situation that comes before it, regardless of

how it may have dealt with a similar or even the same situation in a previous proceeding.

ComEd, 937 N.E.2d at 682, citing Mississippi River Fuel Corp. v. Illinois Commerce Comm’n, 1

Ill.2d 509 (1953). A record containing new evidence or argument that implicates a past decision

-- in this case, decisions that assume all delivery service costs are fixed -- compels

reconsideration on the new record and may require a different result. Id.
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As noted above, in the ALJPO and in the AG Initial and Reply briefs, the evidence in this

record shows the Companies’ claim that nearly all costs are fixed is simply untrue based on the

Companies’ own ECOSS. The Companies have proposed rates that do not recover their

residential demand-related costs from the customers who cause them to be incurred (those

customers who use more gas). Instead, the Companies would require low-use residential

customers to provide substantial subsidies to high-use residential customers – charging higher-

use customers only about one-third to one-half of the demand cost that they impose on the

system. The Companies’ rate design proposal to assign demand-related costs to the fixed

customer charge is contrary to established notions of cost causation and the long-run analysis and

function of a public utility. Significantly raising the customer charge and repressing second

block usage rates that recover demand related costs punishes ratepayers for using less energy,

and is inconsistent with the clear public policy goals that principles of cost causation should

guide the fixing of utility rates. See 220 ILCS 5/1-102(a) and (d) (“The General Assembly finds

that the health, welfare and prosperity of all Illinois citizens require the provision of adequate,

efficient, reliable, environmentally safe and least-cost public utility services at prices which

accurately reflect the long-term cost of such services and which are equitable to all citizens.”

220 ILCS 5/1-102(a); “It is further declared that the goals and objectives of such regulation shall

be to ensure … (d) Equity: the fair treatment of consumers and investors in order that …(iii) the

cost of supplying public utility services is allocated to those who cause the costs to be incurred.”

2201 ILCS 5/1-102(d).) The Companies have identified the cost, but are not proposing to set

rates to fairly recover that cost from the customers who cause it. The result is rates that punish

the Companies’ lowest users and subsidize the Companies’ highest users, as discussed further

below.
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The Companies’ theory, accepted by the Commission, that all of their delivery service

costs are fixed, in fact, ignores and fails to appropriately account for cost causation. Instead, the

Companies assert that all residential customers should be charged essentially the same for

demand-related costs, regardless of the amount of gas consumed. That argument endorses the

view that the customer who uses the Companies’ facilities for cooking gas only should be

assessed the same distribution charges (via an SFV rate or the Companies’ proposed

discriminatory rate design coupled with Rider VBA) as the mansion-owning heating customer

who uses thousands of therms per year. That approach to rate design is inequitable and

discriminatory. See AG Brief at 75-81.

The Commission’s findings in this docket must be based on the record evidence. The

evidence shows clearly that each time a facility is replaced the companies must determine how to

size the facility to meet the expected peak demands that will be served. Reducing (or increasing)

demand has a direct relationship to the cost of installing and maintaining the facility. This is

recognized in the companies' cost-of-service studies, as noted above, and confirmed by the

Companies’ rate design witness.

Certainly the sizing and installation of new infrastructure is controlled by peak demand

assessments. As NS-PGL cost of service witness Hoffman Malueg testified, “Demand related

costs are incurred to service the peak demand of the system. Examples of costs classified to the

demand classification include transmission and distribution mains, and localized distribution

facilities designed to meet customer maximum peak day demand.” NS-PGL Ex. 13.0 at 8. Thus,

demand-related costs, in fact, can be conserved. As noted infra, NS-PGL witness Grace agreed

during cross-examination that a residential customer who uses natural gas for space heating

would have a higher peak demand than a residential customer who does not use natural gas for
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space heating. Tr. at 856-857. Thus, the Commission’s claim at page 187 that demand-related

costs “are, nevertheless, once deployed, primarily fixed costs (and cannot be impacted by

usage)” is simply wrong. Order at 187.

This “once it’s installed, it’s a fixed cost” mindset is rooted in a short-run examination of

an installation time-frame, rather than a cost-causation analysis. The Companies’ view (and the

Commission’s adoption of that rate design premise) invites the Commission to ask, as it designs

rates, “Has the equipment been installed?” rather than the more appropriate question, “What

caused the decision to make that investment?” The People assert the latter is the metric that

must be applied as the Commission sets rates. This notion is not unorthodox or controversial.

As noted by Mr. Rubin, the principle of cost causation applied over the long term – not the short-

term examination of installation time-frames – has been the accepted rate design practice for

decades. The practice of pricing based on short-run cost, as the Commission does in its Order, is

inconsistent with the long-run time horizon and function of a public utility, and the proper setting

of utility rates. See AG Brief at 73-75; AG Reply Brief at 37-38.

The Commission’s unfortunate acceptance of the utilities’ rhetoric that all costs are fixed

in this and prior orders constituted the departure from its past practice of examining cost

causation over the long term in the design of utility rates. The notion that all costs are fixed is

also antithetical to recent amendments to the Public Utilities Act related to energy efficiency

goals (Sections 8-103, 8-104 and new section 8-104A), and traditional regulatory policy that cost

causers should pay, not the lowest user of the utility product.

Accordingly, the Commission’s decision in this regard is contrary to law, not supported

by substantial evidence, arbitrary and capricious and beyond the jurisdiction of the Commission,
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contrary to Section 10-201(e)(iv)(A-D) of the Act. In support of this point, the People

incorporate by reference the arguments presented at pages 13-18 of the AG Reply Brief on

Exceptions.

C. The Approved Rate Design is Discriminatory and Results in the
Subsidization of the Companies’ Highest Users by the Lowest Users of
Natural Gas.

The rate design approved by the Commission punishes the lowest users of natural gas and

subsidizes the Companies’ highest users. Under cross examination, NS-PGL witness Grace

confirmed that bill impacts within the residential class also varied significantly, depending on a

customer’s usage, under the Companies’ rate design proposal.

While the Commission’s Order discusses the need to distinguish in the design of rates

between the Companies’ lowest and highest users because of the inequitable treatment customers

endure when customer charges are increased significantly, it inexplicably concludes that it will

wait until the next rate case for a proposal that ameliorates the problem. The Commission cannot

put off until tomorrow the establishment of just, reasonable and non-discriminatory rates.

Section 9-241 of the Act prohibits the establishment of rates and charges that “make or grant any

preference or advantage to any corporation or person to any prejudice or disadvantage.” 220

ILCS 5/9-241. The statute further reads:

No public utility shall establish or maintain any unreasonable difference as to rates or
other charges, service, facilities or in any other respect, either as between localities or as
between classes of service.

220 ILCS 5/9-241. As noted above, the Companies’ own ECOSS establishes that demand-

related costs account for 30% of Peoples’ and 31% of North Shore’s total cost of serving

residential customers ($123 million out of $409 million for PGL, $19 million out of $63 million

for NS). PGL Ex. 13.7, p. 1; NS Ex. 13.7, p. 1. The Commission-approved rates, however, do
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not recover these residential demand costs from the customers who cause them to be incurred,

i.e. those customers who use more gas and require larger facilities. The PGL/NS proposed

residential rate design requires low-use residential customers to provide substantial subsidies to

high-use residential customers, charging higher use customers only about 1/3 the demand cost

that they impose on the system. GCI Ex. 3.0 at 22. The Companies have identified the cost but

are not proposing to set rates to fairly recover that cost from the customers who cause it. GCI

witness Rubin labeled the PGL-NS residential proposal “highly discriminatory against low-use

residential customers, requiring those customers to pay substantially more than the cost that is

incurred to serve them.” Id.

In City of Chicago v. Illinois Commerce Comm’n, 281 Ill.App.3d 617 (First Dist. 1996),

the First District Appellate Court held that the test to be applied in determining whether rate

discrimination has resulted is whether the differential treatment is reasonable and not arbitrary.

That question is one of fact to be based solely on the evidence presented. City of Chicago, 281

Ill.App.3d at 623-624.

In the instant case, the Companies have identified no reasonable basis for such

discrimination against low-use residential customers. The ECOSS categories identified and the

way the Companies size and outfit mains, meters and other parts of its delivery service system

demonstrate otherwise. In addition, the Commission seems to acknowledge that Mr. Rubin’s

proposed rate design would permit the Companies to recover the revenue requirement

established in this case.

While the Commission notes that the percentage increases in the fixed portion of

customer bills is less than the 80% level approved for Ameren (ICC Docket No. 07-0588 [cons.])

and Nicor (ICC Docket No. 08-0363), Illinois courts have held that “decisions of the
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Commission are not res judicata.” Commonwealth Edison Company v. Illinois Commerce

Comm’n, 405 Ill.App.3d 389, 937 N.E.2d 685 (Second Dist. 2010), Rehearing Denied, Nov. 16,

2010. The concept of public regulation requires that the Commission have power to deal freely

with each situation that comes before it, regardless of how it may have dealt with a similar or

even the same situation in a previous proceeding. ComEd at 682 citing Mississippi River Fuel

Corp. v. Illinois Commerce Comm’n, 1 Ill.2d 509 (1953). A record containing new evidence or

argument that implicates a past decision compels reconsideration on the new record and may

require a different result. Id. The evidence in this record of the unexplained and

unsubstantiated cross-subsidization of the Companies’ highest residential users of gas by their

lowest users of gas constitutes unreasonable discrimination. This evidence supports a finding

that the Companies’ residential rate design is unreasonably discriminatory.

Accordingly, the Commission’s decision in this regard is contrary to law, not supported

by substantial evidence, arbitrary and capricious and beyond the jurisdiction of the Commission,

contrary to Section 10-201(e)(iv)(A-D) of the Act. In support of this point, the People

incorporate by reference the arguments presented at pages 75-81 of the AG Initial Brief on

Exceptions.

III. CONCLUSION

WHEREFORE, the People of the State of Illinois respectfully request rehearing and

reconsideration of its conclusions in its January 10, 2012 Order on the issues discussed above.



33

Respectfully submitted,

PEOPLE OF THE STATE OF ILLINOIS
By Lisa Madigan
Attorney General

By: ___________________________
Karen L. Lusson,
Senior Assistant Attorney General
Public Utilities Division
Illinois Attorney General's Office
100 West Randolph Street, 11th Floor
Chicago, Illinois 60601
Telephone: (312) 814-1136
E-mail: klusson@atg.state.il.us

Dated: February 14, 2012


