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APPLICATION FOR REHEARING OF  
THE CITIZENS UTILITY BOARD 

AND THE CITY OF CHICAGO 
 

Pursuant to Section 10-113 of the Public Utilities Act (“PUA” or the “Act”), 220 ILCS 

5/10-113, and Section 200.880 of the Rules of Practice of the Illinois Commerce Commission 

(“Commission” or “ICC”), 80 Ill. Admin. Code 200.880, the Citizens Utility Board (“CUB”), by 

and through its attorneys, and the City of Chicago (“City”), by Stephen Patton, Corporation 

Counsel, submit this Application for Rehearing of the Commission’s Final Order in the above-

captioned proceeding regarding the increase in natural gas delivery services rates for North 

Shore Gas Company (“North Shore” or “NS”) and the Peoples Gas Light and Coke Company 

(“Peoples” or “PGL”), (collectively “NS-PGL,” “Utilities” or the “Companies”).  For the reasons 

described in detail below, CUB-City request the Commission grant rehearing to reconsider its 

conclusions on the issue of the appropriate return on equity (“ROE”) and PGL’s Volume 

Balancing Adjustment (Rider VBA).  CUB-City incorporate their past briefings of these subjects, 

and the underlying evidentiary record referenced in those briefings.  See CUB-City Init. Br. at 

29-50, AG Init. Br. at 36-61; CUB-City Reply Br. at 14; CUB-City Reply Br. (ROE) 1-17; AG 

Reply Br. at 28-33; CUB-City Br. on Exceptions at 12-18; AG Br. on Exceptions at 33-41; CUB-



City Reply Br. on Exceptions at 4-16; AG Reply Br. on Exceptions at 23-29.  The Commission 

erred by weighing each party’s position equally, including the unreasonably high 

recommendation of the Companies, in determining the Companies ROE.  The Commission 

further erred by adopting Rider VBA on a permanent basis.  

ARGUMENT 

A. Return on Equity 

 The authorized ROE granted to the Companies is above that which is required, or, more 

importantly, what is supported by the record evidence.  The Commission “blends” the parties’ 

DCF estimates (Staff, Government and Consumer Intervenors “GCI” and the Companies) and 

weights them each equally.  Final Order at 140.  The Commission goes on to acknowledge its 

concern that the Companies are advocating for unreasonably high calculations, but finds that 

because only two other parties presented testimony on this issue, it does not have a sufficient 

basis to find that the Companies are the outlier.  Id.  The Commission also notes that the Staff 

and GCI proposed ROEs would be lower than any ROE the Commission has authorized for a 

natural gas utility since 1972.  Id.   

 The concept of public regulation requires that the Commission have the power to deal 

freely with each situation that comes before it, regardless of how it may have dealt with a similar 

or even the same situation in a previous proceeding. Commonwealth Edison Co. v. Illinois 

Commerce Comm’n, 405 Ill. App. 3d 389 at 407-08 (2d Dist. 2010) (“ComEd”), citing 

Mississippi River Fuel Corp. v. Illinois Commerce Comm’n, 1 Ill. 2d 509, 513 (1953).  Thus, the 

Commission must base its decision on the evidence in this record rather than being concerned 

that the returns recommended by Staff and GCI are lower than other recently-authorized ROEs. 



The Commission should, however, be concerned with ignoring evidence of the 

Companies’ upwardly biased ROE and, rather than rejecting it, weighting it equally with Staff 

and GCIs’.  The Commission recognized that the Companies’ position may be unreasonably high 

and may not reflect current market conditions.  Final Order at 140.  Yet, because it had “only” 

two other parties’ testimony with which to compare it, the Commission stated “it is difficult to 

determine at this time if the Utilities’ position is indeed an outlying position in this record.”  Id.  

The Commission can, in fact, make that determination, by comparing all three parties’ positions, 

and removing Company witness Mr. Moul’s inappropriate “leverage adjustment.”  As the Final 

Order notes, all three parties—Staff, GCI and the Companies’—positions were less than one-half 

of a percentage point apart if the Companies’ leverage adjustment were removed.  Final Order at 

138.  The Commission ignored the fact that the independent analyses of GCI and Staff are 

consistent, and mutually validating in their resulting cost of equity estimates.  Mr. Moul’s 

estimates, in contrast, are outliers, lacking a basis in accepted methodology. 

Further, the Order erred in using the single highest point in the range of ROEs 

recommended by GCI witness Mr. Thomas.  Mr. Thomas testified that in calculating his 

recommended ROE, he began with Mr. Moul’s DCF and CAPM estimates and “corrected the 

Companies’ analyses to remove the effects of (a) adjustments the Commission has regularly 

rejected in recent past orders and (b) analytical steps that are at odds with governing legal 

precedents.”  GCI Ex. 5.0 at 3.  Specifically, Mr. Thomas removed the effects of Mr. Moul’s 

upward adjustments for market price leverage and utility size, and he corrected the use of single 

source beta estimates and a proxy group that is not comparable in risk to the Companies.  See 

Corr. CUB-City Init. Br. at 49-50.  Mr. Thomas also opined, in connection with these 

corrections, that: 



There are other flaws in Mr. Moul's DCF analysis for which I have 
not proposed a quantitative adjustment.  Even without quantifying 
and proposing explicit corrections, the issues and conclusions I 
will discuss strongly support the use of a cost of equity at the lower 
end of any range of reasonable estimates developed in this record.  

 
GCI Ex. 5.0 at 21.  

The Commission appears to have given little consideration to Mr. Thomas’s assessment 

of the range of estimates resulting from his corrections or to other evidence supporting a lower 

cost of equity than authorized in the Final Order.  The Final Order’s analysis uses only a single 

point (the highest) in the range of estimates presented by Mr. Thomas.  Mr. Thomas’ correction 

of the Companies’ DCF estimate defined the high end of his range of estimates.  His corrected 

version of the Companies’ CAPM estimate marked the low end of that range.  The Final Order 

does not include any discussion of that half of Mr. Thomas’ corrective analysis: his lower CAPM 

cost of equity estimate.   

Most importantly, however, the Final Order improperly flips the burden of proof in this 

regard, lamenting the lack of more recommendations to which the Companies’ results could be 

compared.  Final Order at 140.  It is not other parties’ duty to provide the Commission with more 

options.  The burden is on the Companies to show that their recommended ROE is appropriate.  

Staff and GCI showed that the Companies’ results were unreasonably high.  The Commission 

should revisit its conclusions on this issue, and should consider Staff’s recommendation as well 

as the range recommended by Mr. Thomas. 

 Because the Order’s ROE conclusion is not supported by “substantial evidence based on 

the entire record of evidence,” the Final Order violates section 10-201(e)(iv)(A) of the PUA.  

220 ILCS 10-201(e)(iv)(A).  In addition, because the Order’s ROE conclusion unlawfully places 



the burden on Staff and Intervenors, the Final Order violates section 10-201(e)(iv)(C) of the Act.  

220 ILCS 10-201(e)(iv)(C).   

 
B. Rider VBA 

 1. Merits of Rider VBA 

Rider VBA guarantees a designated level of revenues, and requires ratepayers to pay 

higher rates even if their usage declines.  Id. at 37.  Rider VBA was approved as a means of 

“balancing” the energy efficiency benefits received by ratepayers from the Companies’ 

efficiency efforts and potential warm weather trends against the need to protect the Companies 

from potential revenue losses that may result from these programs.  AG Init. Br. at 36, 38, GCI 

Ex. 4.0 at 5.  As the Final Order states, Rider VBA is intended to stabilize the Companies’ 

revenues.  Final Order at 164.  The conditions that the Commission concluded justified the 

adoption of Rider VBA in 2008, including gas prices that might induce extraordinary 

conservation efforts, no longer exist.  AG Init. Br. at 36, Proposed Order at 160.  Rider VBA is 

not necessary for PGL to recover its costs of service, and is not needed to maintain safe, reliable, 

least-cost service.  Id. at 37. 

 The Final Order states that “Rider VBA prevents harm to either the ratepayer or the 

utility from usage that deviates from the average.”  Final Order at 163.  However, as the 

Proposed Order noted, commodity costs are substantially lower and mandated energy efficiency 

programs have failed to significantly affect revenues.  Proposed Order at 160.  Had the winters 

experienced during the pilot program been milder than projected, ratepayers would have faced 

surcharges.  Id.  Thus, Rider VBA does little to protect ratepayers and is primarily a back-up for 

Peoples’ residential rate design proposals.  GCI Ex. 4.0 at 10. 



 Because the Order’s Rider VBA conclusion is not supported by “substantial evidence 

based on the entire record of evidence,” the Final Order violates section 10-201(e)(iv)(A) of the 

Public Utilities Act (the “Act” or the “PUA).   

 

2. Legality 

The Commission committed reversible error by adopting Rider VBA on a permanent 

basis, because it violates the rule against single-issue ratemaking.  This rule makes it improper to 

consider in isolation changes in particular portions of a utility’s revenue requirement, ensuring 

that the utility’s revenue requirement is based on aggregate costs and demand on the utility rather 

than on certain specific costs related to a component of its operation.  Bus. and Prof’l People for 

the Public Interest v. Illinois Commerce Comm’n, 146 Ill. 2d 175, 244 (1991).  That is because 

often a change in one item of the revenue-requirement formula is offset by a corresponding 

change in another component of the formula.  ComEd, 405 Ill. App. 3d at 410.  Decoupling – and 

more specifically Rider VBA – is reasonably characterized as single-issue ratemaking.  It 

changes customer rates to account for changes in a single element of the revenue requirement 

formula (forecasted revenues for the Residential and General Service customer classes) while 

ignoring all other changes.  AG Br. on Exceptions at 36.  Rider VBA changes customer rates 

without accounting for:  (1) changes in usage and sales to customer classes not decoupled; (2) 

changes in operating expenses, such as labor force reductions and operating efficiencies gained 

through new technology; (3) changes in the rate base; and (4) changes in the cost of capital – all 

elements that affect a utility’s revenue requirement.  Id.  A rider is a method of single-issue 

ratemaking, and is not allowed absent a showing of exceptional circumstances.  ComEd, 405 Ill. 

App. 3d at 411. 



As noted in the AG Brief on Exceptions (adopted by CUB-City), an appeal is pending in 

the Second District Appellate Court of the Commission’s previous approval of Rider VBA.  AG 

Br. on Exceptions at 38.  Rider VBA does not pass muster in light of recent appellate court 

decisions that clearly outline the boundaries of permissible rider recovery.  Id. at 33-36.  In 

particular, Rider VBA does not satisfy the test outlined by the Appellate Court in ComEd.  The 

Appellate Court found that a rider is valid to recover a particular cost if (1) the cost is imposed 

upon the utility by an external circumstance over which the utility has no control and (2) the cost 

does not affect the utility’s revenue requirement.  ComEd, 405 Ill. App. 3d at 414.  Rider VBA 

affects the utility’s revenue requirement.  In fact, there is unequivocal evidence that the rate of 

return of the Companies is affected by Rider VBA.  In the two annual Rider VBA reconciliation 

proceedings that have taken place since the approval of the Rider VBA pilot, Staff reported that 

the Companies’ rates of return were affected by Rider VBA.  See ICC Docket No. 10-0237,10-

0238 (cons.), Order of March 9, 2011 at 3, 6; ICC Docket No. 09-0123 (North Shore), Order of 

February 10, 2010 at 12; ICC Docket No. 09-0124 (PGL), Order of February 10, 2010 at 12. 

Additionally, Rider VBA is inconsistent with Section 8-104 of the PUA, which only 

permits recovery of energy efficiency program expenses (not lost revenues).  See AG Br. on 

Exceptions at 37.  Requiring ratepayers to pay higher than necessary rates when usage declines, 

due to energy efficiency programs or because weather is warmer than normal, is inconsistent 

with the PUA’s directive that utilities provide, “service and facilities which are in all respects 

adequate, efficient, reliable and environmentally safe and which, consistent with these 

obligations, constitute the least-cost means of meeting the utility’s service obligations.” 220 

ILCS 5/8-401.   
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