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CITIZENS UTILITY BOARD’S  

REPLY IN SUPPORT OF ITS MOTION TO STRIKE  

NICOR SURREBUTTAL TESTIMONY 

 

NOW COMES the Citizens Utility Board (“CUB”), through its counsel, Julie L. Soderna, 

hereby replies to the response of Northern Illinois Gas Company d/b/a Nicor Gas Company 

(“Nicor” or the “Company”) to CUB’s Motion to Strike Nicor Surrebuttal Testimony, pursuant 



 2 

to the schedule set by the Administrative Law Judges (“ALJs”) of the Illinois Commerce 

Commission (“Commission”), and pursuant to the Commission Rules of Practice (“Rules”), 83 

Illinois Administrative Code Section 200.190, 83 Ill. Admin. Code § 200.190.  The testimony in 

controversy refers to and/or restates portions of the unverified testimony of two former Nicor 

employees, Mr. Theodore Lenart and Mr. Russell Feingold, whose testimony was filed without 

affidavit or verification in January 2004, and was later withdrawn by the Company on December 

5, 2006.  Nicor is incorrect that CUB’s Motion demonstrates an inconsistency in CUB’s prior 

position in this case.  Nicor fails to recognize key facts differentiating the Nicor surrebuttal 

testimony, which refers to and quotes from previously withdrawn testimony, from sworn 

deposition testimony that constitute admissions of a party opponent.  

Nicor correctly cites to the Commission’s Rules as permitting hearsay – or other types of 

incompetent evidence – to be admitted when “it is a type commonly relied on by reasonably 

prudent persons in the conduct of their affairs.”  83 Ill. Admin. Code § 610(b).  It is not 

reasonable, however, for Nicor’s witnesses to rely on unsworn testimony from an ex-Nicor 

employee who is not available for cross-examination; testimony the Company itself withdrew 

and did not intend for admission in the evidentiary record in this proceeding.  Furthermore, CUB 

did not have an opportunity to respond to this testimony, because it was only offered in Nicor’s 

surrebuttal and neither Mr. Lenart nor Mr. Feingold is available for cross-examination.  Nicor 

made a strategic decision to withdraw its 2003-2004 testimony on reopening from the record, 

perhaps because it foresaw the possibility of those testifying witnesses leaving the Company, or 

perhaps for other reasons.  When it refiled in 2007, the Company could have retained other 

Company employees to testify about the issues surrounding the GCPP and the PBR program.  

Instead, Nicor chose to largely rely on testimony from consultants like Messrs. Labhart, Gulick 
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and Moes, who have never worked for the Company, to testify to circumstances driving internal 

Company decisions while the GCPP was in effect.   

Mr. Labhart includes the lengthy quote from former Nicor employee, Mr. Lenart, (as well 

as attaching Mr. Lenart’s entire withdrawn rebuttal testimony) in an attempt to somehow bolster 

his uninformed opinion regarding internal Company decisions surrounding the unusual storage 

activity in 2001.  Nicor Ex. 11.0 at 2-6:39-160, 6-8:164-213, 8:219.  Mr. Labhart admits he could 

not perform a “full and complete analysis” of the issues he to which he testifies, because the 

people at Nicor Gas who could shed some light on the Company’s storage activities during 2000-

2001 are no longer available and, thus, he had “no means to interview or examine those people to 

understand why they did what they did.”  Nicor Ex. 11.0 at 2:32-38.  Further, Mr. Labhart did 

not choose to reference Mr. Lenart’s testimony until surrebuttal testimony despite the fact that 

CUB witness Mierzwa’s Direct Testimony identified the 2001 storage issue and questioned the 

veracity of the Company’s claim that such unusual activity was solely the result of weather and 

operational concerns.  CUB Ex. 1.0 at 55.  Thus, not only is it unreasonable for Mr. Labhart to 

rely on withdrawn, unsworn testimony from a witness he apparently has never spoken to and is 

not available for cross-examination, it is unreasonable for Mr. Labhart to wait until surrebuttal to 

cite to this testimony as providing support for his conjecture. 

Additionally, Nicor’s attempt to characterize CUB as taking inconsistent positions 

regarding what constitutes hearsay is nonsense.  In response to Nicor’s Motion to Strike Mr. 

Mierzwa’s Direct Testimony, CUB argued (successfully) that Mr. Mierawa’s reference to 

deposition testimony of now-former Nicor employees was properly admitted into the evidentiary 

record as sworn testimony that constituted an admission of a party opponent.  CUB Response to 

Nicor’s Motion to Strike at 7-8 (January 26, 2010).  CUB argued that the deposition testimony 



 4 

constitutes an admission because the deposition statements reveal that certain Company 

employees felt the program was designed to maximize the Company’s profit under the GCPP at 

its customers’ expense, and that this intent was hidden from the Commission.  Id.  The fact that 

CUB also argued that the deposition testimony was properly admitted under the Commission’s 

Rules, even if it was considered hearsay, actually argues in favor of granting CUB’s instant 

Motion to Strike – not against it.  The threshold in the Commission’s Rules as to the 

admissibility of evidence not otherwise admissible, is that the testifying witness’s reliance was 

“reasonably prudent.”  83 Ill. Admin. Code § 610(b).  It was entirely reasonable and prudent for 

Mr. Miezwa to rely on sworn deposition transcripts of Company personnel because the 

statements were admissions and such depositions were conducted with counsel for each party 

present.   

As CUB pointed out in its Response to Nicor’s 2009 Motion to Strike Mr. Mierzwa’s 

Direct Testimony, Illinois courts have made clear that the decision whether to admit expert 

testimony is within the sound discretion of the trial court.  CUB Response to Nicor’s Motion to 

Strike (January 26, 2010), citing Thomson v. Gordon, 221 Ill. 2d 414, 428 (2006), citing Snelson 

v. Kamm, 204 Ill. 2d 1, 24 (2003).  “A person will be allowed to testify as an expert if his 

experience and qualifications afford him knowledge that is not common to laypersons, and where 

his testimony will aid the trier of fact in reaching its conclusions.”  Id., citing People v. Miller, 

173 Ill. 2d 167, 186 (1996).  Here, the testifying witness is relying on statements of unverified 

testimony from a former Company witness, to whom he has never spoken and who opposing 

counsel had no opportunity to examine.  Accepting that testimony as an accurate portrayal of the 

events surrounding the Company’s internal decisions regarding activity under the GCPP – 

without more – is not reasonable.  Nicor chose to withdraw the testimony of its own witnesses, 



 5 

Mr. Lenart and Mr. Feingold, and instead attempt to sandbag the testimony into the record 

without offering the opportunity for parties to cross-examine them.  It is unreasonable to now 

claim that the withdrawn testimony has sufficient merit to be relied upon by an outside 

consultant who does not have personal knowledge of the events for which he purports to provide 

evidence. 

Nicor also argues that the fact that Attorney General witness Effron relied on the same 

testimony somehow undermines CUB’s argument about the prejudice it will encounter if the 

testimony identified in the Motion to Strike is admitted.  Response at 4.  The fact that Mr. Effron 

indicated that he reviewed the previously-filed testimony and did not challenge the veracity of 

the information is far different than the Company’s attempt to shoehorn the entire piece of 

testimony into the record after it previously determined it would not sponsor this testimony.  Mr. 

Effron did not quote from or specifically rely upon any particular passage in Mr. Lenart’s 

testimony to support his conclusions or proposed adjustments, in stark contrast to Mr. Labhart or 

Messsrs. Gulick & Moes. 

Finally, Nicor argues that CUB could have conducted more discovery on Mr. Lenart 

during the period from 2003 – 2006, before his testimony was withdrawn.  CUB did, in fact, as 

Nicor notes, initially conduct discovery of Nicor’s sponsored witnesses during the period before 

such testimony was withdrawn – 2002-2003.  Nicor essentially argues, however, that CUB 

should have been able to anticipate and serve discovery regarding the witnesses’ knowledge 

about additional facts and intervening events that came to light after the testimony was 

withdrawn, which substantially delayed the proceeding.  Regardless of how much discovery 

CUB conducted at the time, those discovery responses, even if relevant to the claims Nicor’s 

newest witnesses have made regarding the GCPP, could not now be verified.  Moreover, 
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considering Nicor has challenged the admissibility of documents itself has produced in the 

course of discovery in this proceeding, (see Nicor’s 2009 Motion to Strike), it is hardly 

reasonable to now assert that the discovery conducted in a prior phase of this proceeding would 

have or could have been used to challenge the 2004 withdrawn testimony at issue in this Motion. 

 

WHEREFORE, for the reasons stated herein and in CUB’s Motion to Strike, CUB 

respectfully requests that the ALJs strike the surrebuttal testimony of Glenn Labhart (Nicor Ex. 

11.0) at pages 2-6, lines 39-160; pages 6-8, lines 164-213; the portions of page 8, line 219 that 

reference Mr. Lenart and Mr. Feingold; and the attached exhibits 11.1 (the withdrawn surrebuttal 

testimony on reopening of Mr. Lenart) and 11.2 (the withdrawn direct testimony on reopening of 

Mr. Feingold).  Additionally, CUB requests that the ALJ’s strike the sentence at page 20, lines 

366-370 of the panel testimony of David Moes and Christopher Gulick (Nicor Ex. 12.0), and 

their Exhibit 12.2 (the withdrawn surrebuttal testimony on reopening of Mr. Lenart).   

 

Dated: February 14, 2012     Respectfully submitted, 

        

       Julie L. Soderna    

       Director of Litigation  

       CITIZENS UTILITY BOARD 

       309 W. Washington, Ste. 800 

       Chicago, IL  60606 

       (312) 263-4282  

       jsoderna@citizensutilityboard.org 

 

mailto:jsoderna@citizensutilityboard.org

