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STATE OF ILLINOIS 

 

ILLINOIS COMMERCE COMMISSION 

 

 

Illinois Commerce Commission   : 

On Its Own Motion    : 

  -vs-     : 

Northern Illinois Gas Company   : 01-0705 

       : 

Reconciliation of revenues collected under : 

gas adjustment charges with actual costs  : 

prudently incurred.     : 

       : 

Illinois Commerce Commission   : 

On Its Own Motion    : 

  -vs-     : 

Northern Illinois Gas Company d/b/a  : 02-0067 

NICOR Gas Company    : 

       : 

Proceeding to review Rider 4, Gas cost,  : 

pursuant to Section 9-244(c) of the Public  : 

Utilities Act.      : 

       : 

Illinois Commerce Commission   : 

On Its Own Motion     : 

  -vs-     : 

Northern Illinois Gas Company d/b/a  : 02-0725 

Nicor Gas Company     : 

       : Consol. 

Reconciliation of revenues collected under : 

gas adjustment charges with actual costs  : 

prudently incurred.     : 

 
 

PRE-TRIAL MEMORANDUM OF  

THE PEOPLE OF THE STATE OF ILLINOIS 

 

 The People of the State of Illinois, ex rel Lisa Madigan, Attorney General of the State of 

Illinois, in accordance with the Administrative Law Judges’ ruling of November 10, 2011, 

hereby file their Pre-Trial Memorandum in the above entitled matter.  The People present these 

issues as the chief issues raised in testimony filed on behalf of the People, but do not intend to 
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imply that these are the only issues in the case.  The People therefore reserve the right to address 

any other factual or legal issue that may arise during the course of these proceedings in briefs or 

pleadings going forward, including, but not limited to, procedural matters or challenges to 

confidentiality. 

Introduction 

 On March 1, 1999, Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor” 

or “the Company”) filed a petition with the Illinois Commerce Commission seeking approval a 

performance based ratemaking plan (“PBR”) in the form of a Gas Cost Performance Program 

(“GCPP”) pursuant to Section 9-244 of the Public Utilities Act.  The stated purpose of the GCPP 

was to establish a framework that would “align the interests of ratepayers and the Company by 

providing appropriate economic incentives for Nicor Gas to improve its performance in 

providing customers with the best gas prices available, while recognizing the need for continued 

reliability and security of supply.”  (Docket No. 99-0127, Order, page 3)  In reality, the intent of 

Nicor in seeking approval of the GCPP was to divert the benefits of low cost gas in storage from 

ratepayers to shareholders.  The GCPP as administered by Nicor did not “align the interests of 

ratepayers and the Company” but, rather, imposed substantial costs on ratepayers while shifting 

the benefits of the low cost gas to shareholders. 

ISSUE NO. 1:   

 

WHETHER NICOR PLANNED THE GCPP WITH THE INTENTION OF GARNERING 

ECONOMIC BENEFITS FOR ITSELF TO THE DETRIMENT OF ITS RATEPAYERS 

AND THEN MISREPRESENTED THOSE INTENTIONS WHEN IT SOUGHT 

COMMISSION APPROVAL OF ITS PERFORMANCE-BASED RATES PROPOSAL. 

 

 Nicor intentionally failed to produce information requested in discovery which would 

have revealed the Company’s intentions with respect to the liquidation of low-cost gas in 

inventory.  Had Nicor’s long-planned intentions concerning the liquidation of low-cost gas in 
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inventory been fully explored during the investigation of Nicor’s Performance Based Rates 

petition (ICC Docket No. 99-0127), the parties to the case, the ICC Staff and the Commission 

itself would have had different information available to them to consider in evaluating Nicor’s 

petition.  This withholding of information is critical to the events that occurred subsequent to the 

Commission’s approval of the GCPP, because under Section 9-244(b)(1) of the Public Utilities 

Act, Nicor was required to show that the GCPP was likely to result in rates lower than those 

which would have been in effect under traditional regulation. In fact, during the Docket No. 99-

0127 proceedings, the company did not provide the information which would have revealed 

Nicor’s ability to manipulate the GCPP, thus facilitating approval of a program that actually 

resulted in increasing gas costs for customers relative to what those costs would have been under 

traditional regulation. Additionally, because Nicor concealed its intention to liquidate low-cost 

storage inventory, the Parties to Docket No. 99-0127 were unable to evaluate whether it was in 

the best interests of ratepayers to do so.  Most importantly, under the GCPP, only 50% of the 

benefits associated with the liquidation of low-cost layers of stored gas accrued to ratepayers.  

This is in contrast to the allocation of savings that would have taken place had no performance-

based rates petition been filed.  If Nicor had continued to operate its regulated utility operations 

under traditional regulation, 100% of the benefits associated with the liquidation of low-cost gas 

in storage would have accrued to ratepayers.  Instead ratepayers were forced to share those 

benefits with Nicor under the GCPP, thereby significantly reducing the economic benefits that 

would otherwise have flowed to ratepayers under traditional regulation.   
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ISSUE NO. 2:   

WHETHER NICOR’S FAILURE TO DISCLOSE ITS INTENTIONS UNDER 

THE GCPP AND ITS MISREPRESENTATIONS IN CONNECTION WITH 

THE IMPLEMENTATION OF THE GCPP INTERFERED WITH THE 

COMMISSION’S ENFORCEMENT OBLIGATIONS UNDER SECTION 9-244 

OF THE PUBLIC UTILITIES ACT. 

 

Nicor’s failure to disclose the true purposes of the GCPP were directly related to the 

Commission’s specific rulings approving Nicor’s performance-based rates petition, 

especially in connection with the criteria set forth in Section 9-244 of the Public 

Utilities Act.  Specifically, that provision, in addressing alternative forms of regulation, 

provides:  

(b) The Commission shall approve the program if it finds, based on the record, 

that: 

(1) the program is likely to result in rates lower than otherwise would have been 

in effect under traditional rate of return regulation for the services covered by 

the program and that are consistent with the provisions of Section 9-241 of the 

Act; and 

(2) the program is likely to result in other substantial and identifiable benefits 

that would be realized by customers served under the program and that would 

not be realized in the absence of the program; and 

…. 

(8) the program includes provisions for an equitable sharing of any net 

economic benefits between the utility and its customers to the extent the 

program is likely to result in such benefits. 

 

 

220 ILCS 5/-9-244. 

 Because Nicor failed to reveal relevant information to the Commission necessary to 

enable it to determine whether the GCPP was in the best interests of customers and whether 

Nicor’s program met the standards established by the General Assembly. In fact, Nicor’s GCPP 

did not comply with Section 9-244, and customers were harmed as a result of Nicor’s 

withholding of information from the Commission, which enabled the approval of a program 

under 9-244 that was not in compliance with the Public Utilities Act.  
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ISSUE NO. 3: 

 

WHETHER NICOR LIQUIDATED ITS “LIFO” LAYERS OF STORED GAS TO THE 

DETRIMENT OF ITS RETAIL CUSTOMERS. 

 

 Pursuant to its clandestine strategy of diverting the benefits of low cost gas in storage 

from ratepayers to shareholders, Nicor depleted its storage gas inventory by 17.5 MMBtu's in 

2000 and 10.1 MMBtu's in 2002.   Because the cost of the gas in inventory was substantially less 

than the market value of gas in those years, the effect of these liquidations was to reduce the cost 

of gas from what it would have been otherwise and to enable the Company to earn a performance 

bonus, equal to one-half of the difference between the market value and book cost of the gas, 

under the terms of the GCPP.  The only reason that Nicor had the low priced gas in inventory 

was that over the years customers had paid the higher current price of gas pursuant to the LIFO 

accounting method used by Nicor.  Therefore, the one-half of the difference between the market 

value and book cost of the gas in 2000 and 2002 that Nicor captured for shareholders should be 

refunded to ratepayers.  The amount of the necessary refund ranges from $21.9 million - $25.2 

million depending on the assumptions regarding the market value of the gas inventory liquidated 

in 2000 and 2002.  

ISSUE NO. 4:   

 

WHETHER NICOR’S REDUCED STORAGE CYCLE IN 2001 IMPOSED 

UNREASONABLE COSTS ON CUSTOMERS 

 

 Pursuant to the GCPP formula, Nicor was able to earn a reward (or mitigate a penalty) if 

its activities increased the benchmark by more than they increased the actual cost of gas.  There 

was no penalty to Nicor unless such activities increased the cost of gas by more than they 

increased the benchmark.  In fact, in 2001, Nicor’s deviations from its normal volumes of 

injections to and withdrawals from stored gas inventory caused a significant increase in the 
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actual cost of gas.  However, to the extent that these deviations increased the benchmark more 

than the actual cost of gas, Nicor was able to earn a reward by its actions.  This was contrary to 

the way a well-designed performance-based rates program should work and was the result of 

reliance on a benchmark that could be influenced by the Company’s behavior.  

 The Company’s top gas in storage declined from 101.2 million MMBtu’s at the end of 

1998 to 72.2 million MMBtu’s at the end of 2000.  This decline is the result of 1) the reduction 

to storage inventory in 1999 to eliminate the high priced LIFO layers in preparation for the 

implementation of the PBR and 2) the further reduction to storage inventory in 2000 to actually 

take advantage of the difference between the market price of gas in 2000 and the remaining low 

priced LIFO layers.  Because of the lower inventory at the beginning of 2001, the Company was 

not in a position to withdraw the same volumes as it had been in earlier years. Consequently, 

Nicor withdrew significantly less gas from inventory than normal in early 2001, at a substantial 

cost to customers.  

 The reduced level of withdrawals in January 2001 was especially costly to customers.  

The market price of gas in that month was significantly higher than it had been and higher than it 

would be for the remaining months of 2001.  However, because of the reduced storage inventory 

at the beginning of the month, the Company had to rely more on flowing gas at market prices, 

and less on withdrawals from storage, than it would under normal circumstances.  For example, 

the actual withdrawals from storage gas inventory were 17.9 million MMBtu’s, as compared to 

an average of 34.7 million MMBtu’s in the years 1994-1998 (the years used to determine the 

weightings used for the purpose of calculating storage credit used in the storage credit 

adjustment component of the benchmark).  If the withdrawals in January 2001 had been equal to 
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the average for the years 1994-1998, the cost of gas in that month would have been less by $114 

million. 

 The effect of the suppressed level of withdrawals in January 2001 was compounded by 

the Company’s management of its storage operation for the remainder of the year.  After 

recognizing a small withdrawal in January, which was predicted to be the highest price gas of the 

year, Nicor knew it would it would “underperform” against the storage component of the 

Benchmark unless it matched its withdrawals to the SCR weightings, and the Company 

accordingly “planned a greatly reduced storage cycle in an attempt to beat the storage component 

of the Benchmark.”  (Report to the Special Committee of the Board of Directors of Nicor, Inc.”, 

October 28, 2002 (“the Lassar Report”), page 52)  This greatly reduced storage cycle in 2001 

continued to impose additional costs on customers.  In February and March of 2001 alone, the  

suppressed level of withdrawals resulted in additional gas costs of $64 million, as compared to 

what the gas costs would have been with a normal level of withdrawals in those months. 

 

      Respectfully submitted, 

The People of the State of Illinois 

by LISA MADIGAN, Attorney General 

 

 

By:    /s/    

Janice A. Dale 

 Assistant Attorney General  
Chief, Public Utilities Bureau 

Illinois Attorney General's Office 

100 West Randolph St., 11th Floor 

Chicago, Illinois 60601 

Telephone: (312) 814-3736 

Fax: (312) 814-3212 

E-mail: jdale@atg.state.il.us 

 

Dated: February 10, 2012 
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