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Memorandum, identifying the prevailing issues and CUB’s position on those issues, in the 
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I. FACTUAL AND PROCEDURAL BACKGROUND 

This proceeding was initiated to review the activity of Northern Illinois Gas Company 

d/b/a Nicor Gas Company (“Nicor” or the “Company”) under an alternative regulation scheme 

that was in place from January 1, 2000 through December 31, 2001.  Nicor filed a petition for the 

approval of its “Gas Cost Performance Plan” or “GCPP” in March 1999 (Docket No. 99-0127).
1
  

The Illinois Commerce Commission (“Commission” or “ICC”) approved the GCPP on 

November 23, 1999, and these tariffs became effective January 1, 2000.   

Under the GCPP, each calendar year the Company’s total actual annual purchased gas 

costs (“Actual Gas Costs”) were compared with an annual gas cost benchmark (“Benchmark”).  

The Benchmark reflected market prices for gas (“Market Index Cost”) at the time the gas was 

sold to customers.  The Market Index Cost was adjusted under the GCPP to reflect other factors 

impacting the costs Nicor incurred to provide sales service as follows: 

(1) less a “Storage Credit Adjustment” for the gas price benefit realized from the 
seasonal price differential associated with gas that is purchased and stored by the 
Company during lower-cost non-peak summer periods and used later to serve 
demand during higher-cost peak winter periods; 

 
(2) plus a “Firm Deliverability Adjustment” for the annual cost of reserving firm 

transportation and purchased storage capacity on the interstate pipelines 
delivering gas to Nicor; and 

 
(3) plus a “Commodity Adjustment” reflecting the Company’s historical performance 

relative to Benchmark Gas Costs after taking into account the Storage Credit 
Adjustment and the Firm Deliverability Adjustment. 

 
That is, the Benchmark was equal to the Market Index Cost, less the Storage Credit 

Adjustment, plus the Firm Deliverability Adjustment and the Commodity Adjustment.  The 

difference between Actual Gas Costs and the Benchmark was to be shared equally between 

Nicor and its customers.  That is, if the Benchmark exceeded Actual Gas Costs, Nicor was 

                                                 
1
 Nicor initially filed for a very similar GCPP filed in August, 1996 (ICC Docket No. 96-0386), which it withdrew in 

January 1997. 
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rewarded with 50 percent of the difference.  If Actual Gas Costs exceeded the Benchmark, Nicor 

was penalized for 50 percent of the difference. 

Under Section 9-244(c) of the Act, the operative statute, the Commission is required to 

conduct a review of the GCPP after two years of operation to determine whether the GCPP was 

meeting its objectives.  On January 24, 2002, the ICC initiated Docket No. 02-0067 to review the 

GCPP as required by the Act.  An evidentiary hearing was held in Docket No. 02-0067 on June 

10, 2002.  At the close of the hearing, the record was marked “Heard and Taken.” 

On June 20, 2002, CUB received a “whistleblower” anonymous fax, which alleged that 

Nicor was operating improperly under the PBR.  In response, CUB filed a Motion to Reopen the 

Record on June 27, 2002.  As a result, the parties to the proceeding agreed through Stipulation 

that additional discovery was necessary, and that the existing procedural schedule should be 

suspended.  On December 9, 2002 the parties to Docket No. 02-0067 filed a Joint Motion to 

Reopen the Record and Expand Scope of the Proceeding.  On December 17, 2002, the ICC 

issued an order reopening the review of Nicor’s GCPP.  On November 7, 2002, Nicor filed 

documents with the ICC canceling its GCPP effective January 1, 2003. 

In response to the allegations contained in the whistleblower fax, the Company formed a 

Special Committee of the Board of Directors to investigate Nicor’s GCPP activities.  The Special 

Committee in turn engaged Scott R. Lassar of Sidley, Austin, Brown and Wood to investigate 

Nicor’s GCPP activities.  To assist in the investigation, Sidley hired the accounting firm KPMG 

LLP (“KPMG”).  On October 28, 2002, Sidley filed a Report authored by Scott Lassar, (“Lassar 

Report”), with the Special Committee which presented its findings and conclusions (CUB 

Exhibit 1.02).  The Lassar Report found that Nicor’s GCPP activities had adverse consequences 

on ratepayers and recommended certain adjustments to eliminate the adverse consequences.  The 
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Lassar Report further recommended that the Board of Directors direct the Company to promptly 

undertake a re-audit of its financial statements for the years 1999-2001 and the first two quarters 

of 2002, and to make any filings with the ICC, the U.S. Securities and Exchange Commission 

(“SEC”) and any other regulatory agencies as necessary as a result of the re-audit or any of the 

recommendations in the Lassar Report. 

On April 1, 2003 Nicor filed with the ICC restatements of the results of its performance 

under the GCPP for 2000 and 2001, and its GCPP results for 2002.  The accounting firm Deloitte 

& Touche LLP audited Nicor’s financial results for the period 1999-2002.  This audit resulted in 

Nicor’s parent company, Nicor, Inc., restating its earnings for 2000 and 2001 to reflect a number 

of adjustments, including those associated with the GCPP and the Lassar Report.  On August 5, 

2003, the Company filed testimony with the ICC supporting the restated results of its 

performance under the GCPP.   

On November 24, 2003, the Staff of the Illinois Commerce Commission (“Staff”), CUB 

and other intervening parties filed their respective direct testimony on reopening.  Nicor filed its 

rebuttal testimony on reopening on January 16, 2004, and the intervening parties filed their 

rebuttal testimony on reopening February 27, 2004.  Nicor filed surrebuttal testimony on 

reopening on March 12, 2004.  Evidentiary hearings were scheduled to begin April 19, 2004.  

However, on April 13, 2004, Nicor learned for the first time that a Texas-based entity, generally 

referred to as EKT
2
, which had managed certain Nicor storage assets while the GCPP was in 

operation and advised Nicor on gas supply strategies related to the GCPP had secretly recorded 

telephone conversations with Nicor personnel.  In response to this new information, on April 16, 

2004, Nicor, with the agreement of all parties, requested and was granted a motion to suspend 

                                                 
2
 EKT was known at different times as IMD Storage Transportation and Asset Management Company LLC, Axia 

Energy and/or Entergy-Kock Trading LP. 
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the evidentiary hearings.  Eventually, the EKT recordings and other EKT documents were 

provided to the Commission on December 4, 2006. 

In June and July 2003, depositions were taken of various Company personnel, including 

Theodore Lenart, Assistant Vice President; Philip Cali, Former Executive Vice President of 

Operations; Beth Hohisel, Manager of Supply Services; Lonnie Upshaw, Former Vice President 

Supply and Technical Services; George Behrens, Vice President Administration and Treasurer; 

Albert Harms, Manager of Rate Research;  Leonard Gilmore, Manager Pipeline Regulation and 

Supply Planning; David Brown, Compliance Coordinator, Pipeline Rates and Regulatory Group; 

Kathy Halloran, Executive Vice President of Finance and Administration; Richard Rayapan, 

Manager, Treasury Investments; Rose Gorman, Former Supervisor Gas Accounting; and Thomas 

Fisher, Chairman, Chief Executive Officer. 

According to Nicor’s Form 10-Q Report for the period ended March 31, 2007, in 2004 

Nicor re-interviewed certain personnel involved with the GCPP, and determined that certain 

Nicor personnel may have attempted to conceal their conduct in connection with the 

Commission’s review of the GCPP.  As a result, Nicor terminated four employees – Ted Lenart, 

Beth Hohisel, Dave Brown and Rich Rayappan.  The terminated employees responded to a 

significant percentage of the discovery served in this proceeding.   

On December 5, 2006, Nicor withdrew all of the prefiled testimony it had submitted to 

date in the proceeding.  On April 13, 2007, Nicor refiled its direct testimony on Reopening.  This 

proceeding was subsequently delayed pending resolution of issues relating to the EKT 

recordings.  CUB, the Illinois Attorney General and the Staff of the Illinois Commerce 

Commission (“Staff”) each sponsored direct testimony on August 14, 2009.  CUB filed the direct 

and rebuttal testimony of Mr. Jerome Mierzwa, a principal and a vice president of Exeter 
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Associates, Inc. with over 20 years experience in natural gas regulatory experience, including 

evaluating the gas purchasing practices and policies of natural gas utilities, utility class cost of 

service and rate design analysis, sales and rate forecasting, performance-based incentive 

regulation, revenue requirement analysis, the unbundling of utility services and the evaluation of 

small customer choice transportation programs.  He has provided testimony on more than 100 

occasions in proceedings before regulatory bodies nationwide.  On April 29, 2011, Nicor filed its 

rebuttal testimony and on October 7, 2011, CUB, Staff and the AG filed rebuttal testimony.  

Nicor filed surrebuttal on December 20, 2011. 

II. DESCRIPTION OF NICOR’S MANIPULATION OF THE GCPP 

As the testimony and discovery in this proceeding make clear, Nicor initiated the GCPP 

the primary purpose of liquidating low-cost LIFO inventory through the sale of storage gas in 

inventory, without Commission knowledge of this purpose.  Nicor also liquidated its low-cost 

LIFO inventory by entering into storage prefill arrangements with third parties such as EKT
3
.  

Because the gas was owned by a third-party, prior to restatement, Nicor did not consider the gas 

to be in its storage inventory, and the gas was not reflected on Nicor’s books.  This allowed 

Nicor to fill its storage facilities prior to the beginning of the winter season, and provided Nicor 

with the ability to access the low-cost LIFO inventory layers.  It was necessary for Nicor to fill 

its storage prior to the beginning of the winter season in order to reliably serve its customers.  

Furthermore, when Nicor repurchased the storage prefill volumes from third-parties, it generally 

paid a price equal to the market price at the time the gas was injected, plus carrying, or interest 

charges.  The interest charges were passed through the GCPP as a gas cost but are to be 

recovered through base rates.  Interest charges are not recoverable gas costs.  While the storage 

                                                 
3
 Storage prefills are arrangements wherein a third-party injects gas into Nicor’s on-system storage facilities, which 

Nicor then commits to purchase at a later time. 



7 

 

pre-fills and inappropriate treatment of interest charges appears to have been largely addressed 

upon restatement, these tactics are examples of Nicor’s efforts to manipulate its GCPP results.  

Other examples of how Nicor manipulated the GCPP are laid out below.  Each of Mr. Mierzwa’s 

adjustments relates to the Company’s manipulation of GCPP results. 

 

III. APPLICABLE STATUTORY AND REGULATORY PROVISIONS 

Nicor’s GCPP petition was filed pursuant to 220 ILCS § 9-244 of the Illinois Public 

Utilities Act (“Act”).  Section 9-244 states in relevant part: 

(c) The Commission shall open a proceeding to review any 

program approved under subsection (b) 2 years after the program is 

first implemented to determine whether the program is meeting its 

objectives, and may make such revisions, no later than 270 days 

after the proceeding is opened, as are necessary to result in the 

program meeting its objectives. 

 

The Commission’s December 17, 2002 Interim Order reopened the record in this proceeding and 

expanded the scope of review to include: 

…all issues relating to the operation of the Program Nicor Gas 

implemented under tariffs filed in accordance with the 

Commission’s Order entered November 23, 1999, in Docket 99-

0127, and all issues relating to any refunds that may be owing to 

Nicor customers as a result of the operation of the Program and as 

a result of the operation of the Company’s Rider 6 in 1999, 2000, 

2001, and 2002, and for ordering such other and further relief as 

deemed equitable and just. It is not the Commission's intent to re-

litigate issues resolved in Dockets 99-0481 and 00-0718 to the 

extent that the Commission determines that its resolution of the 

issues is unaffected by information revealed to parties other than 

Nicor subsequent to June 1, 2002. The Commission will, however, 

examine any issues that it deems appropriate in light of new 

information raised in the current docket.  

 

Interim Order at 6. 
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IV. CONTESTED ISSUES 

Mr. Mierzwa, Mr. Effron and various Staff witnesses proposed a number of adjustments 

which would effectively place customers in the same position had Nicor’s manipulation of the 

GCPP not taken place.  Mr. Mierzwa testified that Nicor’s improper and imprudent GCPP 

practices included the following: 

 Concealing its intentions to liquidate LIFO gas in inventory from the Commission 
and the parties; 

 Including interest charges as a cost of gas; 

 Selling gas at a loss prior to the adoption of the GCPP in 1999, the cost of which 

was charged entirely to ratepayers, in order to improve its performance under the 

GCPP; 

 Treating gas withdrawn from contract storage as flowing supplies, thus denying 
ratepayers the seasonal price savings generated by storage operations; 

 Improperly passing through a portion of the costs associated with a weather 
insurance product as a gas cost; 

 Manipulating storage withdrawal quantities to improve its GCPP performance; 

 Misrepresenting the status of its contract negotiations with Tennessee Gas 
Pipeline and Midwestern Gas Transmission before the Commission; and  

 Selling gas to an affiliate at below-market prices. 

Each of these issues will be discussed in turn below: 

A. LIFO 

Nicor has used the last-in, first-out (“LIFO”) method of accounting for storage inventory 

since at least 1954.  Prior to adoption of the GCPP, because of the specific mechanics of this 

accounting method which are explained in detail in Mr. Mierzwa’s direct testimony (CUB Ex. 

1.0 at 20-34; see also CUB Ex. 2.0 at 22-27), Nicor had approximately 75,000,000 Dth of gas in 

storage inventory on its books valued at approximately $0.30 per Dth.  The market value of this 

gas was significantly in excess of $0.30 per Dth (e.g., $5.00 per Dth in 2000).  Under the 
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traditional regulatory system under which Nicor operated prior to the GCPP, if Nicor withdrew 

or liquidated this low-cost gas, the entire benefit of the low-cost gas would have accrued to 

ratepayers.  That is, ratepayers would have been charged $0.30 per Dth for this gas.  In 1998, 

Nicor was concerned that due to the unbundling of natural gas sales service under its customer 

choice program, the benefits associated with this low-cost gas would accrue entirely to 

ratepayers.  As a result, Nicor created an internal “team,” referred to as the Inventory Value 

Team, whose purpose was to investigate various opportunities to capture the value of the low-

cost LIFO inventory layers for Nicor.  In 1998, the Inventory Team issued an Inventory Value 

Team Report, which recommended that Nicor pursue a performance-based rate mechanism, 

which would permit the Company to realize a portion of the LIFO inventory value if sold to 

ratepayers.   

Nicor filed its PBR (Docket No. 99-0127) in March 1999.  The potential profit to Nicor 

from the value of the low-cost LIFO gas was a key driver in Nicor’s decision to go forward with 

the GCPP.  As such, the low-cost LIFO inventory was a risk mitigation tool for Nicor under the 

GCPP.  As Nicor pursued its proposed GCPP before the Commission, it planned to utilize its 

low-cost LIFO layers of gas to generate “savings” in which it would share, not through the 

purchase of gas at prices below that of other market participants, but through the draw-down of 

its older, lower-cost layers of gas in storage.   

In Docket No. 99-0127, Nicor’s witnesses failed to reveal this key profit source the 

Company was seeking to include in its proposed PBR, and Nicor concealed relevant information 

in the proceeding specifically requested through the discovery process.  CUB Ex. 1.0 at 22.  Mr. 

Mierzwa recommended that 100 percent of the benefits associated with the liquidation of low-

cost LIFO inventory be credited to ratepayers.  As shown in CUB Exhibit 1.09 of Mr. Mierzwa’s 

direct testimony, this resulted in a credit of $24.0 million to ratepayers.  Nicor’s argument that 

the liquidation of low-cost storage inventory was a benefit to ratepayers, rings hollow because, as 
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discussed in greater detail in the next section, the additional annual carrying costs recovered 

through base rates as a result of replacing the low-cost storage inventory with higher cost gas 

approved in Docket No. 04-0779 is approximately $6.8 million annually.  The base rates 

approved in Docket No. 04-0779 will have likely been in effect for at least six years by the 

conclusion of this proceeding.  Because the Company unreasonably liquidated low-cost storage 

inventory, over a six-year period, Nicor will have recovered an additional $40.8 million in 

carrying charges from ratepayers (6 x $6.8 million).  Thus, ratepayers were unjustly burdened by 

higher carrying charges, while Nicor has realized significant benefit from the collection of 

additional base rate revenues.   

In addition, this Commission and the parties to this proceeding were not able to evaluate 

the impact of liquidating low-cost storage inventory on base rates in Docket No. 99-0127 

because Nicor concealed its plans.  Had those plans been revealed, an informed decision as to 

whether to liquidate Nicor’s low-cost storage inventory could have been made.  If it was found 

that liquidation of the low-cost inventory was appropriate, the parties could have explored 

options to liquidate that inventory under traditional regulation.  If Nicor changed its storage 

accounting from LIFO to a weighted average cost of gas (“WACOG”) method, 100 percent of 

the benefit of the low-cost gas would have accrued to ratepayers because under WACOG storage 

accounting, layers are not maintained.  Storage withdrawals are priced at the weighted average 

cost of all gas in storage.  Under this approach, the low-cost inventory would have been 

averaged, or “blended,” with higher-cost current gas, reducing the withdrawal price below the 

current cost of gas.  Mr. Mierzwa concluded that failure to deny Nicor both the gas cost benefit 

of the LIFO liquidation and the resulting increase in base rate revenues would reward Nicor 

inappropriately for its improper behavior and set a bad regulatory precedent.  See CUB Ex. 1.0 at 

20-34; see also CUB Ex. 2.0 at 22-27, 
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Staff witness Zuraski similarly testified and concluded that the LIFO strategy was an 

“accounting trick,” (Staff Ex. 1.0R at 20) which the Company purposely hid from Staff and the 

Commission.  Id. at 13.  Staff recommended that the Company not be permitted to retain its 50% 

share of LIFO-derived savings, which, according to Mr. Zuraski, means $21,356,401 should be 

credited back to ratepayers.  Id. at 23. 

 

B. Storage Inventory Carrying Charges 

 

Pursuant to the Commission’s ruling in Docket No. 04-0779, this issue must be addressed 

in this proceeding.  Mr. Mierzwa testified that Nicor should be denied recovery of the carrying 

charges on the liquidation of its low-cost storage inventory.  CUB Ex. 1.0 at 34-36, CUB Ex. 2.0 

at 27.  In the base rate setting process, a utility's average investment in storage inventory is 

reflected as an addition to rate base upon which the utility is permitted to earn a return.  This 

return is commonly referred to as storage inventory carrying charges.  Nicor replaced the 

liquidated $2.030 per Dth low-cost LIFO storage inventory with gas priced at $5.81 per Dth.  

Because it was unreasonable for Nicor to liquidate its low-cost storage inventory, it should be 

denied carrying charges on the difference in cost between the $5.81 and $2.30 per Dth priced 

gas. 

In November 2004, the Company filed a base rate increase request seeking to recover the 

additional carrying charges associated with the higher priced gas in storage inventory.  The 

additional annual carrying costs to ratepayers associated with replacing the low-cost storage 

inventory with higher cost gas is approximately $6.8 million annually (See CUB Exhibit 1.10).  

CUB raised this issue in Docket 04-0779, but the Commission’s final order in that docket found 

that the issue was more appropriately addressed in the instant docket.  Mr. Mierzwa’s 

recommendation reduces Nicor’s storage inventory rate base claim in Docket No. 04-0779 from 
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$98.7 million to $52.9 million.  This has the effect of reducing Nicor’s base rate revenues by 

$6.8 million per year.  Because these storage inventory carrying charges reflected in Nicor’s 

current base rates has already been collected from ratepayers, Mr. Mierzwa recommends this 

amount be refunded, and that on a prospective basis, current base rates should be reduced by 

$6.8 million per year.  As shown on CUB Exhibit 2.02, I estimate that the amount Nicor be 

required to refund through December 31, 2011 to be $40.8million. 

The base rates approved in Docket No. 04-0779 will have likely been in effect for at least 

six years by the conclusion of this proceeding.  Because the Company unreasonably liquidated 

low-cost storage inventory, over a six-year period, Nicor will have recovered an additional $40.8 

million in carrying charges from ratepayers (6 x $6.8 million).  Thus, ratepayers have been 

unjustly burdened by higher carrying charges, while Nicor has realized significant benefit from 

the collection of additional base rate revenues, a tactic hidden from regulatory review until now. 

C. Additional DSS Storage Withdrawals  

Mr. Mierzwa testified that it was unreasonable for Nicor to exclude gas purchased under 

its managed storage arrangements from the calculation of the storage credit adjustment.  

Delivered Storage Service (“DSS”) is a storage service that Nicor purchased from NGPL.  CUB 

Ex. 1.0 at 39-41, CUB Ex. 2.0 at 12-17.  Under the GCPP, a Storage Credit Rate was applied to 

volumes withdrawn by Nicor from DSS storage to calculate a Storage Credit Adjustment 

(“SCA”), which was subtracted from the Benchmark.  Thus, under typical conditions where 

winter gas prices are higher than summer gas prices, the withdrawal of gas from storage would 

reduce the Benchmark, thereby making it more difficult for Nicor to generate savings under the 

GCPP.  So it would not be required to subtract the SCA from the Benchmark, Nicor entered into 

“managed” storage arrangements with third-parties.  Generally, under these arrangements, Nicor 
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released its DSS storage capacity to a third-party which filled the released storage.  Prior to 

restatement, when the gas was withdrawn, it was considered to be withdrawn by the third-party, 

not Nicor.  As such, these withdrawals were not included in calculating the SCA, because the 

purchases were considered flowing supplies (defined as gas not originating from storage).  This 

is further explained by the Company in the document found in CUB Exhibit 1.13.  Nicor would 

then purchase this gas after it was withdrawn, using it to serve ratepayers.  Nicor received 

payments under these arrangements from the third-party representing the benefits obtained from 

winter/summer price spreads which existed at the time of the arrangements we entered into.  As a 

result, prior to restatement, Nicor’s actual gas costs were reduced by the winter/summer price 

spread, but the winter/summer price spread was not reflected in the Benchmark.   

Upon restatement, certain DSS volumes have been included in the calculation of the 

SCA, while others have not.  The SCA was intended to reflect the benefit that ratepayers 

traditionally received by Nicor’s injection of lower cost gas into storage during the summer and 

the withdrawal of that gas during the winter when market prices were higher.  Under Nicor’s 

managed storage arrangements, gas was still injected into storage during the summer and 

withdrawn during the winter, and a seasonal price benefit was realized.  However, this seasonal 

price benefit was credited against Nicor’s actual gas costs.  It was not reflected in the SCA 

component of the Benchmark.  The SCA was designed to give ratepayers 100 percent of the 

seasonal price benefit they enjoyed under traditional regulation.  By excluding gas under its 

managed storage arrangements from the calculation of the SCA, Nicor manipulated the 

Benchmark and its GCPP results and denied ratepayers the seasonal price benefit to which they 

are entitled.   
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Although some of the DSS volumes initially treated as flowing gas prior to restatement 

are now considered storage withdrawals, certain volumes continue to be treated as flowing 

volumes.  Mr. Mierzwa adjusts Nicor’s GCPP results to include all DSS withdrawals in the 

calculation of the SCA.  As shown on CUB Exhibit 1.12, this results in an $8.1 million credit to 

ratepayers. 

Staff similarly testified that although the storage Nicor released to IMD was no longer 

under the direct control of Nicor Gas, there were still expected benefits associated with the use of 

that service and the benchmark should have continued to reflect withdrawals from the released 

storage capacity.  Staff Ex. 1.0R at 36.  As Mr. Zuraski put it, “Hiring IMD to manage storage 

and then removing their storage withdraws from the storage adjustment component of the GCPP 

Benchmark is like hiring an Olympic high-jumper to stand in for your daughter at her junior high 

track meet and then lowering the bar.”  Staff. Ex. 5.0 at 14. 

D. Weather Insurance Purchase  

Mr. Mierzwa determined that purchased gas costs should be adjusted by the entire $6.2 

million effect of this transaction, instead of the only $2 million accounted for by the Company, 

because this transaction was improper.  CUB Ex. 1.0 at 41-43, CUB Ex. 2.0 at 19-22, CUB Ex. 

2.03.  Nicor purchased a weather insurance product from Aquila for fiscal 2001 for a total cost of 

$3.5 million.  A portion of the purchase price, $2.0 million, was to be paid by Nicor’s selling of 

gas to Aquila at a discount to market prices.  This arrangement was executed in the fall of 2000, 

and provided for the delivery of the discounted gas to Aquila in March and April 2001
4
.  The 

Lassar Report concluded that the Aquila transaction as structured was clearly improper (at 4).  

Nicor could have hedged the price of the gas sold to Aquila to protect against the adverse 

consequences of an increase in gas prices. Instead, ratepayers improperly bore this risk.  The 

                                                 
4
 Additional detail describing this arrangement can be found in the Lassar Report beginning at page 40. 
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effect of the Aquila transaction was to include a portion of the cost of the weather insurance 

product as a recoverable gas cost under the GCPP.  The Company’s response to CUB 29.04 

indicates that Nicor only adjusted its purchased gas costs by $2.0 million, instead of the entire 

$6.2 million amount of the improper transaction. 

Staff witness Zuraski also testified about the discount Nicor received a discount on a non-

PGA purchase of weather insurance from Aquila in exchange for selling Aquila gas at a 

discounted price.  Staff Ex. 1.0R at 42.  Like Mr. Mierzwa, Mr. Zuraski found that though Nicor 

received a $2 million discount from Aquila, the price of gas sold to Aquila totaled over $6.1 

million because the price of gas rose between the time of the agreement and the time of delivery.  

Id. at 42-43.  Mr. Zuraski found that ratepayers should receive a net refund of $3,057,525, 

compared to the Company’s proposed adjustment of $1,000,000. 

E. In-Field Storage Transfers 

Mr. Mierzwa proposes an adjustment for consistency in the calculation of in-field storage 

transfers.  CUB Ex. 1.0 at 43-47, CUB Ex. 2.0 at 8-12.  The Benchmark against which Nicor’s 

actual gas costs were compared under the GCPP included a component (Market Index Cost) 

reflecting market prices at the time the gas was delivered to customers.  It was necessary to 

adjust the Market Index Cost to reflect the fact that some of the gas being delivered to ratepayers 

in the winter (when gas prices are typically higher) was actually purchased in the summer (when 

prices are typically lower) and injected into storage.  This adjustment was referred to as the 

Storage Adjustment Credit component of the Benchmark, and reflected the difference between 

average winter and summer gas prices.  In a year that winter prices exceeded summer prices, the 

Storage Credit Adjustment would reduce the Benchmark against which Nicor’s actual costs were 

compared under the GCPP.   
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Gas withdrawn from Nicor’s storage facilities is typically delivered to serve ratepayers.  

However, gas can also be withdrawn from one storage field and injected into another.  These 

later transactions are referred to as in-field storage transfers.  Prior to 2000, and in 2000, the first 

year of the GCPP, Nicor did not keep track of in-field storage transfers.  It was not in Nicor’s 

interest to do so in 2000 because the Storage Credit Rate was inverted.  That is, winter prices 

were lower than summer prices.  Thus, the greater the quantity of gas withdrawn from storage, 

the higher the Benchmark against which Nicor’s actual gas cost would be compared.  Nicor’s 

performance under the GCPP was enhanced by including in-field transfer storage withdrawals in 

the calculation of the SCA in 2000.  

In 2001, the SCA was positive and significant ($2.7503 per Dth).  Thus, each Dth of gas 

withdrawn from storage to serve ratepayers had the effect of significantly lowering the 

Benchmark by $2.7503.  In 2001, the average cost of gas purchased by Nicor was $5.36 per Dth.  

Therefore, it was in Nicor’s interest to track in-field transfers to reduce storage withdrawals.  To 

keep track of in-field transfers, Nicor adopted a “netting” approach.  Under this approach, by 

way of example, if Nicor withdrew 5 units from its storage facilities on a particular day, but also 

injected 2 units, the assumption was that a net of 3 units were withdrawn from storage for GCPP 

purposes.
5
  To address this, the Lassar report recommended an approach to net in-field transfer 

injections and withdrawals for all of 2000 and 2001, which the Company adopted and resulted in 

a refund of $3.45 million.   

Mr. Mierzwa disagreed with this approach for a number of reasons.  Essentially, Mr. 

Mierzwa argued that it is unreasonable and inconsistent to now adopt a netting approach for 

storage withdrawals without also considering the impact this approach would have had on the 

Commodity Adjustment.  During the historical period utilized to calculate the Commodity 

                                                 
5
 The in-field storage transfer issue is discussed in greater detail beginning at page 49 of the Lassar Report. 
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Adjustment, Nicor’s actual gas costs exceeded calculated Benchmark gas costs, hence the 

positive Commodity Adjustment.  If netting had been applied on a historical basis, storage 

withdrawal quantities would have been lower and, therefore, the impact of the Storage Credit 

Adjustment would have been less, meaning the calculated Benchmark gas costs would have been 

greater.  Because calculated Benchmark gas costs would have been greater, the Commodity 

Adjustment would have had to of been lower so that actual gas costs and calculated Benchmark 

gas costs would have been equal on a historical basis.  Mr. Mierzwa therefore proposed an 

adjustment to remove the impact of the netting approach, which results in an $11.1 million 

refund for ratepayers (CUB Exhibit 1.13).  Furthermore, in Docket Nos. 96-0386 and 99-0127, 

Nicor claimed that it could not manipulate storage withdrawals, and in Mr. Mierzwa’s opinion, 

the netting of storage injections and withdrawals is a clear example of improper storage 

withdrawal manipulation. 

Staff witness Zuraski noted that the Company did not track in-field storage transfers prior 

to 2000, tracked one month in 2000, ten months in 2001, and no months in 2002.  Staff Ex. 1.0R 

at 26-27.  However, the same general level of in-field transfers existed for all the years 1995-

2002.  Id. at 28.  Mr. Zuraski found that the Company only tracked in-field transfers when doing 

so enabled the Company to compute and share in greater “savings” under the GCPP, which he 

found was either a remarkable coincidence or evidence that the Company was manipulating the 

PBR benchmark.  Id. at 28, 33.  In either case, Mr. Zuraski recommended that any in-field 

transfers that were originally removed by the Company should be added back to the computation 

of withdrawals, returning half of the Company’s original storage credit adjustments due to in-

field transfers back to ratepayers ($14,599,901). 
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F. Manipulation of Storage Withdrawals 

Mr. Mierzwa presented extensive evidence demonstrating that the Company manipulated 

its storage withdrawals to affect the benchmark to its benefit (and to the detriment of ratepayers).  

CUB Ex. 1.0 at 47-53, CUB Ex. 2.0 at 27-45.  Therefore, annual storage withdrawals, the 

Storage Credit Adjustment, and subsequently Nicor’s performance under the GCPP should be 

calculated based on the Company’s initial representations concerning its inability to manipulate 

withdrawal storage quantities.  The adverse impact of Nicor’s decision to lower the storage cycle 

in 2001 to favor itself should not be borne by ratepayers.   

In Docket Nos. 96-0386 and 99-0127, the Company claimed that storage withdrawals 

were a function of weather and operational requirements.  The Company claimed that it could 

not manipulate storage to its benefit under the GCPP.  Here again the Company misinformed the 

Commission because it was – in fact - able to significantly affect storage withdrawals during the 

GCPP as shown below (inclusive of in-field transfers): 

Year Withdrawals (Dth) 

2000 133,433,716 

2001 66,348,729 

2002 108,049,101 

 

In fact, Mr. Mierzwa concluded that Nicor regularly monitored its performance under the 

SCA component of the Benchmark, including the Storage Credit Rate.  Nicor also monitored on 

a daily basis its performance under the Market Index Cost calculation, including the impact of 

daily changes in natural gas prices.  CUB Ex. 2.0 at 31, citing CUB EX. 1.15, CUB EX. 2.07, 

and NIC 017374 - 17401.  In Docket Nos. 96-0386 and 99-0127, the Company claimed it could 

not manipulate storage, even in the face of Staff’s concern and claim in Docket 99-0127 that the 
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SCA could give the Company an incentive to create false savings by shifting withdrawals to 

months when Market Index Prices were low, and meet demand with current purchases when 

Market Index Prices are high.  In that proceeding, Staff argued that the Company could reduce 

the Storage Credit Rate and raise the Benchmark, thereby enabling the Company to share in 

greater “savings” or fewer “losses.”  The net result could be an increase in the cost of gas to 

ratepayers.  But the Company steadfastly denied this was possible or likely to occur.  ICC 

Docket No. 99-0127 Order at 15.  Depositions of Company personnel later conducted revealed 

that, here again, the Company misrepresented its intentions regarding its planned activities under 

the GCPP.   

CUB Exhibit 1.18 adjusts Nicor’s performance to reflect what the Company testified to 

before the ICC in Docket No. 99-0127 with respect the ability the manipulate storage 

withdrawals.  To be conservative, Mr. Mierzwa’s adjustment imputes storage withdrawals for 

2001 based on the lowest quantity of withdrawals from storage during the period 1994-1999, 

which occurred in 1996.  As shown on CUB Exhibit 1.18, this adjustment results in a refund of 

$155.3 million for ratepayers.  

 

G. Tennessee and Midwestern Capacity Costs  

This adjustment accounts for the difference between the rates that the Company informed 

the Commission would be effective and the final rates that were negotiated before the close of 

the docket, which were not communicated to the Commission.  CUB Ex. 1.0 at 53-54, CUB Ex. 

2.0 at 7-8.  Nicor relies on interstate pipelines Tennessee Gas Pipeline (“Tennessee”) and 

Midwestern Gas Transmission (“Midwestern”) to deliver gas to meet a portion of its sales 

customers’ requirements.  At the time Nicor filed its application in Docket No. 99-0127, the 

Company’s existing firm transportation arrangements with Tennessee and Midwestern were 

scheduled to expire in October 2000.  During 1999, the Company entered into negotiations with 
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Tennessee and Midwestern to extend its capacity arrangements beyond October 2000 and the 

rates that would be effective beyond October 2000.  Nicor’s capacity arrangements with NGPL, 

its primary interstate pipeline supplier, were also subject to negotiation in 1999.  When Nicor 

filed its application in Docket No. 99-0127, the Firm Deliverability Adjustment, which reflected 

Nicor’s firm interstate pipeline transportation and storage capacity charges, was based on Nicor’s 

actual costs for 1998, and the Company indicated that it would update its cost projections to 

reflect the results of its negotiations.  In July 1999, Nicor filed its updated transportation and 

storage cost projections to reflect the final results of its negotiations with NGPL.  However, the 

projections for Tennessee and Midwestern continued to reflect estimates since these negotiations 

had not been completed. 

In its oral argument before the ICC on November 2, 1999, the Company claimed that its 

Tennessee and Midwestern contracts were still being negotiated (Tr. at 20).  This was misleading 

because the Company had finalized its agreements with Tennessee and Midwestern on October 

18, 1999 (CUB Exhibit 1.19).  Because it was incumbent on the Company to have informed the 

ICC that an agreement on rates had been achieved rather than implying the rates remained 

subject to negotiation, an adjustment is necessary to reflect the rates agreed to by Nicor, 

Tennessee and Midwestern.  As shown on CUB Ex. 1.20, this results in a refund of $1.5 million 

to ratepayers. 

 Staff witness Maple similarly testified that Nicor deliberately halted negotiations with 

Midwestern and Tennessee until 99-0127 was almost over, and resumed negotiations sometime 

after the HEPO was issued when no more evidence would be entered into the record.  Staff Ex. 

2.0R at 23, 26.  By doing so, Staff testified, Nicor avoided inclusion of their newly-negotiated, 

lower rates in the FDA, making it easier for Nicor to meet the benchmark and create “savings.”  
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Id. at 27.  Staff therefore recommended that the Commission apply the entire amount of the 

actual discount to the FDA.  Id. 

H. Capacity Management Credits 

Mr. Mierzwa’s analysis of the evidence produced in this proceeding caused him to 

conclude that the Company improperly reduced its capacity management credits during the 

period used to set the Firm Deliverability component of the Benchmark.  CUB Ex. 55-58.  This 

resulted in an improper increase in the Firm Deliverability Adjustment, enabling the Company to 

earned unwarranted rewards under the GCPP. 

Nicor generally reserves enough interstate pipeline capacity to meet system requirements 

during periods of extreme cold.  Thus, most of the time, Nicor has interstate pipeline capacity 

which is unutilized.  This unutilized capacity can be used to generate revenues through activities 

such as capacity release, off-system sales, buy/sells and storage credits.  Prior to the GCPP, these 

revenues were credited back to sales customers.  Under the GCPP, the Firm Deliverability 

Adjustment component of the Benchmark reflected Nicor’s projected interstate pipeline 

reservation charges reduced by a projection of capacity management credits.   

Mr. Mierzwa’s review of Nicor’s actual capacity management credits in 1998, 1999 and 

2000 demonstrates that capacity management credits declined in 1999, only to nearly double in 

2000, a fact that supports Mr. Mierzwa’s judgment that Nicor acted improperly.  In 1999, prior to 

the adoption of the GCPP, 100 percent of capacity management credits were credited to sales 

customers.  Thus, in 1999, sales customers were responsible for the full decrease in capacity 

management credits as a result of Nicor’s reduced efforts.  Under the GCPP, the Firm 

Deliverability Adjustment of the Benchmark was artificially inflated because the capacity 

management credit was artificially depressed, improperly increasing Nicor’s ability to realize 
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rewards.  Nicor was entitled to a reward of 50 percent of the difference between its actual gas 

costs and the Benchmark under the GCPP when the Benchmark exceeded actual costs.  To 

correct for this manipulation of the benchmark, Mr. Mierzwa proposes two adjustments to 

eliminate the harm experienced by sales customers attributable to sandbagging by Nicor.   

First for 1999, had Nicor not purposely reduced its efforts to realize capacity 

management credits, Mr. Mierzwa testified that Nicor would have at least attained the level 

achieved in 1998.  As shown on CUB Exhibit 1.22, this results in an additional credit of $3.2 

million to sales customers.  Second, for the years 2000 through 2002, the Firm Deliverability 

Adjustment established under the GCPP was artificially depressed because Nicor reduced its 

efforts to realize capacity management credits in 1999.  To correct for the harm caused to sales 

customers by Nicor’s manipulation, I propose that the capacity management credit component of 

the Firm Deliverability Adjustment be established at the level actually experienced by the 

Company in 1998.  As shown on CUB Exhibit 1.23, this results in an additional refund of $5.9 

million for sales customers. 

Staff witness Maple testified that the FDA portion of the benchmark for 2000-2002 

should have been lowered to reflect the higher level of capacity management credits that should 

have been “built into” the FDA but were not because of the artificially low capacity release 

credits in 1999.  Mr. Maple’s adjustment also accounted for Nicor’s self-serving and faulty 

argument that lowered the credits based on a supposed weaker outlook on future credit 

opportunities. 

Staff also testified that under traditional PGA regulation, the Company flows revenues 

generated by excess capacity back to customers, but that under the PBR, those revenues were 

shared 50/50 with the Company.  Staff Ex. 2.0R at 28.  Mr. Maple found that Nicor’s Inventory 
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Value Team recognized the adverse effect of capacity management credits on the benchmark.  

Id. at 33.  In the months prior to 99-127, the Company reined in efforts to generate capacity 

management credits, and should have worked harder to earn credits for customers.  Id. at 26. 

I. Below-Market Sale to Affiliate 

Mr. Mierzwa developed an adjustment to account for an inappropriate below-market sale 

to a Nicor affiliate that resulted in ratepayers shouldering 50% of this improper transaction.  

CUB Ex. 1.0 at 58-60, CUB Ex. 2.0 at 17-19.  On January 28, 2000, Nicor sold 2,400,000 Dth at 

the Chicago citygate to its affiliate Enerchange at a price of $2.45 per Dth (CUB Exhibit 1.23).  

The market price of gas on this day as published in Gas Daily was $2.73 per Dth.  This 

transaction was for the future delivery of gas in September and October 2000.  The forward 

prices for gas delivered in September and October 2000, as listed on the New York Mercantile 

Exchange on January 28, 2000, were $2.535 Dth and $2.55 Dth respectively.  The basis 

differential between Chicago and the Henry Hub was about 7 cents per Dth.  Thus, it appears that 

the gas was sold to Nicor’s affiliate at a discount of 16 cents per Dth ($2.73 Dth market price less 

$2.45 per Dth sales price less the $0.07 Dth basis differential).  Mr. Mierzwa did not use a 

forward basis to evaluate whether the sale to Enerchange was at below market prices because the 

Company presents no evidence as to what the forward basis was at the time of the Enerchange 

transaction or that it differed from the 7 cent per Dth historic basis differential.   

Nicor entered into other similar transactions with non-affiliate on January 28, 2000, as 

indicated on page 69 of the Lassar Report, in order to compensate for the apparent concerned 

that the Enerchange transaction created the “impression of impropriety.”  Nicor entered into two 

transactions with unaffiliated entities for a total of 900,000 Dth at the same price and similar 

future delivery periods.  Because the gas Nicor sold on January 28, 2000 was not to be delivered 
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to Enerchange and the unaffiliated entities until later during 2000, Nicor was required to 

purchase gas at current market prices when this gas was eventually delivered.  The prices paid 

for the gas purchased by Nicor were much higher than the prices agreed to on January 28, 2000, 

which resulted in a loss that was included in the GCPP and shared with ratepayers.  Mr. Mierzwa 

therefore recommended an adjustment of $4.3 million to account for this activity. 

Staff witness Zuraski similarly testified that there was no legitimate reason for the 

Company to enter into these transactions, which enriched their affiliate and were designed 

around the manipulation of storage withdrawals.  Staff Ex. 1.0R at 41.  Staff recommended the 

Commission deny recovery of the excess replacement cost of the gas (identified in Mr. 

Mierzwa’s testimony as the loss on the sale).  Id. 

J. Interest Charges 

As shown on CUB Exhibit 2.01, based on CUB’s total recommended adjustments of 

$256.6 million, ratepayers are owed $54.8 million in interest through December 31, 2011.  See 

also CUB Ex. 1.0 at 60. 
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