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NICOR GAS COMPANY’S RESPONSE TO THE 
MOTION TO STRIKE OF THE CITIZENS UTILITY BOARD

The Citizens Utility Board (“CUB”) moved to strike (the “Motion”) certain portions of 

the surrebuttal testimony of Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor 

Gas”) on the ground that the surrebuttal testimony of Nicor Gas’ expert witnesses Labhart and 

Moes/Gulick references hearsay in the form of pre-filed testimony submitted earlier in this 

proceeding.  Motion, ¶ 14.  CUB’s position is incorrect as a matter of law and inconsistent with 

CUB’s own prior position in this case.  The Motion should be denied.  
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I. ARGUMENT

In the first place, hearsay is admissible in proceedings before the Illinois Commerce 

Commission (“Commission”) at the discretion of the Administrative Law Judges (“ALJs”).  “‘To 

require that a trial examiner refuse to admit hearsay makes no sense where there is no jury to 

protect and the trier of fact is equally exposed to the evidence whether he admits or excludes it.  

…  Hearsay, of course, is not subject to current, in court cross-examination, but that limitation 

affects the weight the evidence carries, not its admissibility.’”  City of Hurst v. Illinois 

Commerce Comm’n, 120 Ill. App. 3d 354, 363 (5th Dist. 1983) (quoting McCormick, Evidence 

sec. 350, at 841-42 (2d ed. 1972)).  In City of Hurst, the Commission’s orders were challenged 

for, among other things, relying upon hearsay evidence and the Appellate Court found the 

“objection regarding the hearsay character of the evidence presented [] without merit” and 

affirmed the Commission’s orders.  120 Ill. App. 3d at 362-63.  See also Nussbaum Trucking Inc. 

v. Illinois Commerce Comm’n, 99 Ill. App. 3d 741, 748 (2d Dist. 1981).

Further, the Commission’s Rules of Practice specifically allow evidence not otherwise 

admissible in civil cases “if it is of a type commonly relied on by reasonable prudent persons in 

the conduct of their affairs.”  83 Ill. Admin. Code § 200.610(b).  The Commission has 

interpreted Section 200.610(b) as allowing hearsay and otherwise inadmissible evidence into the 

record where it is reliable and may be useful in resolving the issues.  See, e.g., Metro Utility v. 

Illinois Commerce Comm’n, 193 Ill. App. 3d 178, 185-86 (2d Dist. 1990) (finding that the 

Commission properly admitted hearsay evidence where it was reasonable for expert, in forming 

his opinion, to rely upon the hearsay).  CUB concedes that Section 200.610 applies here.  

Motion, ¶¶ 11, 13.  

Indeed, CUB has argued in this very case for the admission of hearsay when it supported 

CUB’s interests.  Specifically, in a 2010 filing, CUB stated as follows:
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… Illinois courts hold that administrative hearings do not presume hearsay to be 
inadmissible evidence. City of Hurst v. Illinois Commerce Commission, 120 Ill. 
App. 3d 354 (5th Dist. 1983), see also Nussbaum Trucking Inc. v. Illinois 
Commerce Com., 99 Ill. App. 3d 741 (2nd Dist. 1981). The fact that the 
Administrative Law Judge (“ALJ”) reviews the admissibility of alleged hearsay 
evidence, while also being the trier of fact, abrogates the purpose of excluding 
hearsay, i.e. preventing the jury, as trier of fact, from seeing that evidence. Id.  …  
Therefore, any allegations that the deposition transcripts are hearsay are simply 
irrelevant to whether the portions of Mr. Mierzwa’s pre-filed testimony that quote 
from and refer to such evidence are admitted into the evidentiary record.

Jan. 26, 2010 CUB Response to Motion to Strike at 10-11.  CUB is now taking a position that is 

directly contrary to one it took in this earlier filing where it was defending the reference by its 

expert witness to certain discovery deposition testimony.1  CUB’s Motion is therefore 

inconsistent and unpersuasive.

Moreover, even if it were the case that hearsay could not be admitted as substantive 

evidence, it still can be relied upon by expert witnesses.  Illinois Rule of Evidence 703 governs 

the bases of expert testimony and provides as follows:

The facts or data in the particular case upon which an expert bases an opinion or 
inference may be those perceived by or made known to the expert at or before the 
hearing. If of a type reasonably relied upon by experts in the particular field in 
forming opinions or inferences upon the subject, the facts or data need not be 
admissible in evidence.

Ill. R. Evid. 703.  Even before Rule 703 was recently adopted in Illinois, the Illinois courts 

applied the same standard set forth in Federal Rule of Evidence 703. See, e.g., Wilson v. Clark, 

84 Ill. 2d 186, 196 (1981) (adopting Federal Rule of Evidence 703); People v. Munoz, 348 Ill. 

App. 3d 423, 443 (1st Dist. 2004) (noting that in 1981 when the Illinois Supreme Court adopted 

Federal Rule 703, it read, “The facts or data in the particular case upon which an expert bases an 

opinion or inference may be those perceived by or made known to the expert at or before the 

                                                
1 Nicor Gas moved to strike references in CUB’s testimony to discovery deposition testimony because, 

inter alia, discovery depositions are exactly the type of material not customarily used in Commission proceedings.  
See 83 Ill. Admin. Code § 200.340 (expressly discouraging use of formal discovery procedures, including 
depositions).
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hearing.  If of a type reasonably relied upon by experts in the particular field in forming opinions 

or inferences upon the subject, the facts or data need not be admissible in evidence.”).  

CUB argues that it is “neither reasonable nor prudent” for Mr. Labhart or Messrs. Moes 

and Gulick to rely on the pre-filed testimony of Messrs. Lenart and Feingold.  Motion, ¶ 16.  

While that is a determination to be made by the ALJs, it is noteworthy that the expert witness for 

the Illinois Attorney General’s Office, David Effron, reviewed and relied upon the exact same 

pre-filed testimony at issue in CUB’s Motion:

Q. Did you review the exhibits and other materials submitted by Nicor witnesses 
and previously served or available to the parties in this docket as prefiled 
testimony?

A. Yes.

Q. Did those exhibits and other materials provide information regarding Nicor’s 
management of its gas inventory and its Gas Cost Performance Program? 

A. Yes. 

Q. Did you use the data and information contained in those exhibits and materials 
in your analysis in this proceeding? 

A. Yes, I used that data and information, as well as Nicor’s responses to 
discovery, in my analysis, as referenced in the schedules and attachments that are 
part of my testimony on reopening. 

Q. Do you have any reason to doubt the veracity or accuracy of that data and 
information? 

A. No. Although Nicor stated in a Motion filed with the Commission on 
December 5, 2006, that it would not offer Exhibits 1.0 to 17.0 as evidence in this 
proceeding, Nicor’s Direct Testimony on Reopening, filed by witnesses Bartlett 
and Gorenz, does not call into question the veracity or accuracy of the data and 
information previously provided to the parties and upon which I relied.

Effron Dir., AG Ex. 1.2, 3:21-4:17 (emphasis added); see also AG Exs. 1.3.1-1.3.7.  

Where another Intervenor’s expert witness has relied upon the exact same testimony as 

that relied upon by Nicor Gas’ expert witnesses—and found no reason to question its veracity or 

accuracy—there is simply no credibility to CUB’s final argument that prejudice somehow will 

be imposed on CUB and other parties here if the subject testimony is not stricken.  Motion, ¶ 18.  
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See also Michael H. Graham, Graham’s Handbook of Illinois Evidence §703.1, at 679 (10th ed. 

2010) (“Under [Rule] 703, an expert may base her opinion on … presentation of facts, data, or 

opinions to the expert outside the court other than by her own direct perception.  …  An 

opportunity to cross-examine the presenter of facts, data, or opinions relied upon by the expert 

need not be provided.”).  This is especially true given that CUB, in fact, did have more than 

ample opportunity to conduct discovery from 2003 to 2006 regarding the pre-filed testimony of 

Mr. Lenart and Mr. Feingold.  Indeed, from the time discovery was reopened in 2002 until Nicor 

Gas’ testimony was withdrawn in late 2006, CUB served Nicor Gas with over 20 sets of data 

requests containing over 200 questions, many with numerous subparts.  Importantly, CUB also 

participated in the discovery deposition of Mr. Lenart on July 16, 2003 at which time it could 

have asked him whatever questions it desired.        

II. CONCLUSION

WHEREFORE, for all of the reasons set forth above, Northern Illinois Gas Company

d/b/a Nicor Gas Company respectfully requests that the Motion to Strike of the Citizens Utility 

Board be denied. 
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