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DOMINION RETAIL, INC. POSITION STATEMENT 
 

Dominion Retail, Inc., (“Dominion Retail”), by its attorneys, Rowland & Moore LLP, 

and pursuant to the schedule established in this proceeding, provide the following Position 

Statement on Commonwealth Edison Company’s (“ComEd’s”) Rate GAP.   

Dominion raised two issues in its comments in this proceeding.  First Dominion has 

expressed concern that ComEd plans to provide governmental bodies with the names and 

addresses of the customers of Retail Energy Suppliers (RESs) because of ComEd’s belief that it 

is required to do so by the law creating governmental aggregation.  Second, Dominion showed 

by some of the costs that ComEd is charging for governmental aggregation are excessive.  As 

shown below, the Commission should modify ComEd’s tariff to reflect Dominion’s 

recommendations. 

 

I.  “Retail Customer” In Section 1-92 of the Illinois Power Agency Act Does Not 
Include RES Customers. 
 
In its Initial and Reply Comments, Dominion showed that ComEd has interpreted the Act 

incorrectly when it argues that it must provide government bodies with RES customer 

information because the Act requires it to provide information on any customer receiving any 

tariffed service of ComEd, including RES customers that are only receiving delivery service.  
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Dominion showed that the definition of “retail customer” being used by ComEd is too broad and 

results in the dissemination of customer data of RESs that could be used in an anticompetitive 

manner.  A better definition of the term “retail customer” would be retail customers of ComEd’s 

commodity services.  That definition, which is consistent with the Illinois Power Agency Act 

(“IPA Act”), eliminates the need to provide RES customer data to governmental bodies, where it 

could be misused in an anticompetitive manner by agents and RESs chosen by those 

governmental bodies. 

ComEd attempts to minimize the importance of releasing this data when it claims in its 

Reply Comments that “the names and addresses associated with residences and businesses within 

the ComEd service territory are not proprietary information that is unavailable through other 

means.”  p. 3.  ComEd misses the point.  While data bases with generic names and addresses are 

available, no data base shows which customers are receiving electric service from a RES.  That is 

the data ComEd now intends to turn over to governmental bodies with no ability of ComEd to 

control who will see it. 

A. ComEd’s Definition Is Contrary to the IPA 

Rather than use the IPA Act to define the term “retail customers” ComEd and other 

parties that support its position, rely on the definition of retail customer in Section 16-102 of the 

Public Utilities Act, which defines a retail customer as “(A) either (i) is receiving or is eligible to 

receive tariffed services from an electric utility,” ComEd and the supporters of its interpretation 

then argue that because delivery services is tariffed, then RES customers are retail customers.   

Using the Illinois Public Utilities Act to interpret the IPA Act is a perfect example of the 

adage: "It is tempting, if the only tool you have is a hammer, to treat everything as if it were a 



 

3 

 

nail."  While this may be a proceeding before the Illinois Commerce Commission, the task at 

hand is to interpret the IPA, not the Public Utilities Act. 

Not only is it improper to rely on the Public Utilities Act to interpret the IPA Act; it is not 

even necessary.  When one considers the context of Section 1-92 of the IPA Act it is clear that 

the term “retail customer” does not refer to RES customers.  The term “retail customer” occurs 

eleven times in Section 1-92.  Ten of those times it is in the context of providing governmental 

aggregation commodity service to retail customers.  It is absurd to think that the General 

Assembly intended “retail customers” to mean customers receiving utility commodity service ten 

times, but intended “retail customers” to mean customers receiving any service contained in the 

utility’s tariffs when discussing the provision of customer data to governmental aggregators.  

The recent amendment to Section 1-92 reinforces the notion that the General Assembly 

did not intend “retail customers” to include customers receiving RES service.  HB 3182 (now 

Public Act 097-0338), added account numbers to the list of information that must be provided to 

the governmental bodies.   The only possible use of those numbers is to effectuate an enrollment, 

which cannot be done if a customer is already receiving service from a RES because to do so 

would require breaking the contract with their RES.  The General Assembly would not have 

required electric utilities to provide information that it knew could not be used by the 

governmental bodies.  A court may not interpret a statute in such a manner as to render any part 

of it meaningless. Commonwealth Edison Co. v. Illinois Commerce Commission, Id. 398 Ill. 

App. 3d at 523.  
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B. Adoption of ComEd’s Definition Will Increase the Risk of Misuse of RES 
Customer Data. 

 
ComEd obviously recognizes the danger of providing governmental bodies with account 

numbers because it withholds those numbers, stating:  

[T]he list of account numbers provided to the Governmental Authority is limited 
to those customers that have not opted-out and are not taking service from a RES 
in order to help avoid disrupting existing supply arrangements and avoid 
unnecessary release of these account numbers.   
 
ComEd Comments p. 5.   

ComEd fails to explain how it can impose that limitation without violating the 

amendment that requires it to provide account numbers to governmental bodies.  ComEd’s 

process, with its questionable legality, is not necessary if the term “retail customer” is interpreted 

as recommended by Dominion to include only ComEd commodity customers.  Interpreting that 

phrase as ComEd does, to include RES customers, creates the danger that the governmental body 

could rely upon the amendment to demand that ComEd provide the account numbers of RES 

customers.   

ComEd agrees with Dominion that Section 1-99 lacks the appropriate restrictions on the 

use of data acquired from electric utilities and it admits that it has no ability to monitor or 

enforce restrictions upon governmental bodies or the RESs that serve their programs. ComEd 

Comments p. 10.  Thus, once the account numbers of RES customers are in the hands of the 

governmental bodies, there is no effective mechanism that could prevent that information from 

falling into the wrong hands.  The General Assembly could not have intended to create such a 

danger of slamming, customer confusion and anticompetitive conduct.  
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It is not unusual for a governmental aggregation process to be designed to withhold RES 

customer data from governmental bodies.  The governmental aggregation program rules in the 

State of Ohio define the customers that are included in the program in a manner that excludes the 

customers of RESs.   

C. The Desirability of ComEd’s Definition Is Irrelevant. 

Some parties, such as Rock River, argue that the provision of RES data may be helpful to 

governmental bodies responding to questions from constituents.1  Others, such as the Illinois 

Attorney General, argue that letting the governmental aggregator market its services to existing 

customers of RESs would enhance competition.2  Regardless of the merits of those arguments – 

which are minimal at best - the Commission cannot consider them when interpreting the IPA.  

As stated by the Illinois Appellate Court: 

The Commission, accordingly, must follow and implement the PUA’s plain 
language irrespective of its opinion regarding the desirability of the results 
surrounding the operation of the statute.   Citizens Util. Bd. v. Ill. Commerce 
Comm’n, 275 Ill. App. 3d 329, 341-42, 655 N.E.2d 961, 969-70 (1st Dist., 1995).  
 

D. ComEd’s Interpretation of the IPA Is an Unconstitutional Interference With 
Existing Contracts Between RESs and Their Customers. 

Providing RES customer data to governmental aggregators could result in their agents 

and the RES providing aggregation service having the ability to improperly market their services 

to RES customers.  Thus requiring ComEd to provide this data would be an unconstitutional 

                                                            
1   Rock River Initial Comments. 

2   Illinois Attorney General Responsive Comments 
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impairment of contracts between a RES and its customers. See U.S. Const., art. I, § 10; Ill. Const. 

1970, art. I, § 16.   

Courts use a three part test to determine if state action results in an unconstitutional 

impairment of contract: (1) whether governmental action has impaired that obligation; (2) 

whether the impairment of the contract is substantial; and (3) whether the government action 

serves an important public purpose. Commonwealth Edison Co. v. Illinois Commerce 

Commission, 398 Ill. App. 3d 510 529; 924 N.E.2d 1065, 1086 (2nd Dist. 2009).  These three 

tests would be met if the Commission requires ComEd to provide customer information to 

governmental bodies and, ultimately, the RES that would be providing service through Rate 

GAP.  RESs have a proprietary interest in their customer’s identity.  They have invested 

substantial sums in acquiring customers and have contracts with those customers.  Providing that 

information to the governmental bodies allows the interference with that relationship.  That 

impairment would be substantial because the customer may be persuaded to switch their service 

to a RES that obtains that list from a governmental body, thus completely breaking that 

contractual relationship.  Finally, providing that information to the governmental bodies does not 

serve an important public purpose.  The customer information is to be used to allow customers to 

opt-in or opt-out of Rate GAP service.  There is no purpose served by notifying existing 

customers of RESs of that right when they are already have a contract with another RES.  In fact, 

such notification would generate confusion among those customers, thus imposing costs on their 

existing RES which will need to respond to such inquiries.  Moreover, it could result in 

slamming – either inadvertent or intentional – by the RES that obtain this information from the 
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governmental bodies.  Thus, providing information on RES customers to the governmental 

bodies not only serves no public purpose, but it actually is against the public purpose. 

E. The Proposals Designed to Minimize the Misuse of RES Customer Data Are 
Useful, But Not as Effective As Adopting a Proper Definition of “Retail 
Customer.” 

  
ICEA, RESA and the Illinois Attorney General provided suggested language that they 

hope will minimize the chance that sensitive RES customer data will be used improperly by a 

governmental authority, third parties assisting them in the process of establishing governmental 

aggregation or the RES selected to provide governmental aggregation.  Dominion supports these 

efforts, but notes that they are a poor substitute for simply keeping customer data of RESs out of 

the hands of the governmental authorities.  In essence, this additional language does little more 

than say “Keep  RES data confidential . . . and we really mean it.”  The simplest and best 

solution to the problems identified by the Attorney General, RESA and ICEA is to define “retail 

customer” to include only utility bundled customers. 

 

II. ComEd’s Charges for Rate GAP Should Be Reduced. 

Dominion argued in its initial comments that it appears that ComEd is including in its 

costs of governmental aggregation a cost it called “Affiliated Interest Agreement Common and 

Non-Common Back Office Rate” that represent nearly 25 % of the total.  Dominion argued that 

these are fixed overhead costs that would be incurred regardless of whether a RES requests a 

customer list for governmental aggregation.  ComEd agreed in its reply comments to reduce its 

costs by 25%, although it reserved the right to revisit that issue in the future.  Dominion is 

satisfied with ComEd’s offer. 
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CONCLUSION 

For the reasons stated above, ComEd’s tariff should be modified as proposed by 

Dominion to prevent the release of sensitive RES customer data from being released to the 

governmental authorities and reduce the cost to governmental aggregators of obtaining a 

customer list. 

 

Dated:  February 3, 2012  

     Respectfully submitted, 
     Dominion Retail, Inc. 
 
 
     /s/_Stephen J. Moore______________ 
     By: Stephen J. Moore 
 

Stephen J. Moore 
Thomas H. Rowland 
Kevin D. Rhoda      
 
Rowland & Moore LLP 
200 West Superior Street 
Suite 400 
Chicago, Illinois 60654 
(312) 803-1000 (voice) 
(312) 803-0953 (fax) 
steve@telecomreg.com 
tom@telecomreg.com 
krhoda@telecomreg.com 
 
      
ATTORNEYS FOR Dominion Retail, Inc.  
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CERTIFICATE OF SERVICE 
 
I HEREBY CERTIFY that a copy of Dominion Retail, Inc.'s Verified Reply Comments have 
been served upon the parties reported by the Clerk of the Commission as being on the service list 
of this docket, on the 3rd day of February, 2012, by electronic mail. 
 
 
     /s/_Stephen J. Moore______________ 
     Stephen J. Moore 
     Rowland & Moore LLP 
     200 West Superior Street 
     Suite 400 
     Chicago, Illinois 60654 
     (312) 803-1000 
     steve@telecomreg.com 
      

ATTORNEY FOR Dominion Retail, Inc.  
  
 

  

 


