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VERIFIED RESPONSE OF NORTH SHORE GAS COMPANY  

AND THE PEOPLES GAS LIGHT AND COKE COMPANY TO THE ILLINOIS 

ATTORNEY GENERAL’S OFFICE’S “MOTION FOR A STAY OF THE 

COMMISSION’S ORDER OF JANUARY 10, 2012 OR, IN THE ALTERNATIVE, 
MOTION FOR COLLECTION OF RATES SUBJECT TO REFUND” 

 
North Shore Gas Company (“North Shore”) and The Peoples Gas Light and Coke 

Company (“Peoples Gas”) (together, the “Utilities”), under 83 Ill. Adm. Code § 200.190(e), 

submit this Verified Response to the Illinois Attorney General’s Office’s (the “AG”) “Motion for 

a Stay of the Commission’s Order of January 10, 2012 or, in the Alternative, Motion for 

Collection of Rates Subject to Refund” (the “Motion”).  The Motion is inaccurate and 

incomplete, does not satisfy the requirements for a stay, and seeks extraordinary relief that is 

improper and against the interests of customers and the Utilities.  The Motion should be denied.  

INTRODUCTION 

After considering a voluminous evidentiary record, the Illinois Commerce Commission 

(the “Commission”), on January 10, 2012, voted out its Order in these consolidated rate cases 

(“Order”).  The Order was issued on January 12.  The Order established new rates that it found 

just and reasonable under Section 9-201 of the Public Utilities Act, 220 ILCS 5/9-201.  In the 

Order, the Commission approved the Utilities’ implementation on a permanent basis of a 
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“decoupling” mechanism relating to volumetric natural gas delivery charges applicable to 

Service Classification No. 1, Small Residential Service, and Service Classification No. 2, 

General Service, customers, Rider VBA – Volume Balancing Adjustment (“Rider VBA”).  

Order, pp. 163-164.  Importantly, the Commission made several findings relating to Rider VBA, 

inter alia, that Rider VBA “has worked as it was intended by crediting or charging customers for 

any over or under recoveries of revenue” and due to Rider VBA customers have received 

“refunds of some $28,000,000”.  Id., p. 163.  The Utilities filed their compliance tariffs on 

January 17, 2012, and they went into effect on January 21, 2012.  See Motion, Exs. B and C. 

In the Motion, filed on January 20, 2012, the AG requests that the Commission either:  

(1) stay implementation of those portions of the Order that authorize the Utilities to employ 

decoupling as provided for in Rider VBA; or, in the alternative, (2) order that all revenues 

collected and credits issued under Rider VBA be subject to refund pending the outcome of 

rehearing and judicial appeal proceedings.  Motion, p. 1 (compare Motion, p. 18, which 

inconsistently refers only to revenues). 

The AG filed a similar motion seeking nearly identical relief in relevant part after the 

Commission approved Rider VBA as a pilot program in the Utilities’ 2007 consolidated rate 

cases, Docket Nos. 07-0241/07-0242 (Consol.) (“2007 Rate Cases”).  The Commission properly 

and promptly denied that motion.  The same ruling should be made here. 

Just as the AG failed to support its motion in the 2007 Rate Cases, the current Motion 

fails every test for a motion to stay.  The Motion is inaccurate and incomplete in numerous 

respects and does not demonstrate either a likelihood of prevailing on the merits or irreparable 

harm.  In attempting to show a likelihood of prevailing on the merits and irreparable harm, the 

Motion misleadingly distorts the nature and application of Rider VBA, implying that the effect 
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of Rider VBA will always be to increase customer bills.  In fact, the evidence shows that 

Rider VBA benefits customers and the Utilities because it is a symmetrical rate mechanism that 

ensures that the Utilities will recover from Small Residential and General Service customers the 

fixed costs in the Utilities’ Commission-approved revenue requirements that are allocated to the 

volumetric delivery charges for these customer classes, nothing more and nothing less, and that 

these customers will pay nothing more or less.  Indeed, as discussed in more detail below and 

expressly recognized by the Commission in the Order, the Utilities have already credited 

customers nearly $28 million under Rider VBA.  There can be no dispute that these credits to 

customers would not have occurred if the AG’s motion to stay the Commission’s Order in the 

2007 Rate Cases had been granted.  Furthermore, this figure unequivocally illustrates the 

erroneous nature of the Motion’s one-sided characterizations and rebuts the AG’s claim of harm.  

Accordingly, the Commission should deny the Motion.   

BACKGROUND FACTS 

The following facts are pertinent to the Commission’s consideration of the Motion:   

Prior Commission Approval Of Rider VBA.  The Commission approved Rider VBA as a 

four-year pilot program in the 2007 Rate Cases.  Docket Nos. 07-0241/07-0242 (Consol.), Order, 

pp. 138-153 (Feb. 5, 2008).  In approving the pilot program, the Commission conducted a careful 

analysis of the legal arguments raised by the AG and other opponents of the rider and held:  “The 

sum of our extensive review shows that Rider VBA complies with legal requirements, contains 

no other infirmity, and falls under our authority.”  Id., p. 150. 

The Commission Denied The Prior AG Motion To Stay.  After the Commission approved 

the Rider VBA pilot program, the AG filed a similar motion seeking nearly identical relief to that 

in the Motion in relevant part, which was fully briefed by the AG and the Utilities in response.  
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The Commission promptly denied the AG’s prior motion to stay.  See Docket Nos. 07-0241/07-

0242 (Consol.), Notice of Commission Action (Mar. 28, 2008). 

Customers Have Received Millions Of Dollars In Credits Under Rider VBA.  As the 

Commission expressly recognized in the Order, the Utilities have paid nearly $28 million in 

credits to Service Classification Nos. 1 and 2 customers under the Rider VBA pilot program.  

Order, p. 163; Grace Reb., NS-PGL Ex. 28.0, 30:661-63. 

The Utilities Are Winding-up The Rider VBA Pilot Program.  On January 20, 2012, the 

Utilities filed the Rider VBA adjustment that is in effect for February 2012.  Affidavit of Valerie 

H. Grace, ¶ 7 (the Affidavit is attached hereto as Exhibit A).  The Utilities would have 

appropriately filed this adjustment for February 2012 even if the Commission had declined to 

make Rider VBA permanent.  Id.  Further, the Utilities will file a reconciliation adjustment no 

later than March 31, 2012, along with a petition to open a reconciliation docket for the final year 

of the pilot.  Id., ¶ 8.  The Utilities would be required to file a final reconciliation statement to 

reconcile the final year of the pilot program even if the Commission had declined to make Rider 

VBA permanent.  Id.  No party has challenged the accuracy of the calculations in the Utilities’ 

prior reconciliation statements, and the Commission has approved them.  Id., ¶ 9.   

Permanent Rider VBA Is Already In Effect.  The Utilities made their compliance filing 

on January 17, 2012, and the new tariffs making Rider VBA permanent went into effect on 

January 21, 2012.  See Motion, Exs. B and C; Affidavit of Valerie H. Grace, ¶ 10.  The first 
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filing the Utilities will make under the permanent Rider VBA1 will occur no later than March 20, 

2013, with an April 1, 2013 effective date.2  Affidavit of Valerie H. Grace, ¶ 11. 

DISCUSSION 

The legal standard for whether a stay of a Commission Order is warranted has been 

articulated by the Commission as follows: 

 In deciding whether or not to grant a stay of the effectiveness of [an] 
Order … [the Commission] should be guided by the traditional factors used by 
reviewing courts to grant interlocutory injunctive relief…. :  (1) the petitioner’s 
likelihood of prevailing on the merits; (2) the irreparable harm petitioner will suffer 
if the stay is not granted; and (3) the harm to other parties which would result from 
the issuance of a stay. 
 

In re Commonwealth Edison Co., ICC Docket No. 87-0427, 1993 Ill. PUC LEXIS 21, at *2 

(Order Jan. 8, 1993) (“Commonwealth Edison”) (citing City of Chicago v. Ill. Commerce 

Comm’n, 133 Ill. App. 3d 435 (1st Dist. 1985) (“City of Chicago”)).  Although the Motion 

recognizes these factors (at ¶ 10)—albeit reordering them in doing so—the AG also argues for 

application of the Administrative Review Law’s standards for a stay of an administrative order 

(Motion, ¶¶ 6, 9, arguing for the need to preserve the “status quo” as set forth in 735 ILCS 

5/3-111(1)).  Of course, the Administrative Review Law does not apply to appeals from the 

Commission’s decisions.  E.g., Order, p. 238.3 

                                                 
 

1  While the February 2012 filing will occur under the currently effective permanent Rider VBA, it is a 
filing that would have occurred under the pilot version of the decoupling mechanism.  The Utilities incorporated the 
remaining pilot filings into the permanent version of Rider VBA, rather than retain a separate pilot rider.  Affidavit 
of Valerie H. Grace, ¶ 11. 

2  Even if the Utilities file earlier than March 20, 2013, the effective date of the filing would remain April 1, 
2013.  Affidavit of Valerie H. Grace, ¶ 11. 

3  Moreover, the Public Utilities Act adds special requirements for a court-ordered stay of a Commission 
decision.  220 ILCS 5/10-204(b) (“No order so staying or suspending a rule, regulation, order or decision of the 
Commission shall be made by the court otherwise than upon 3 days notice to the Commission and after a hearing, 
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As will be discussed in detail below, the Motion fails to meet each and every test set forth 

in Commonwealth Edison. 

I. The Motion Does Not Demonstrate 
 a Likelihood of Success on the Merits 

The AG has not established and cannot establish the required likelihood of success on the 

merits.  The Motion contains nothing that demonstrates that, on rehearing or review, there is a 

likelihood that the approval of Rider VBA as a permanent mechanism would be reversed.  Rather 

than actually demonstrating a likelihood of success on the merits, the AG has reiterated the same 

invalid arguments made in prior briefs as to why the Commission should not make Rider VBA 

permanent.  See AG Initial Brief Public, pp. 36-61; AG Reply Brief, pp, 28-33; AG Brief on 

Exceptions, pp. 33-41; AG Reply Brief on Exceptions, pp. 23-29.  The Utilities already have 

briefed at great length and thoroughly debunked the AG’s legal arguments, showing that each 

one is incorrect, overstated, and/or misapplied as to Rider VBA and the facts of this proceeding.  

See, e.g., NS-PGL Initial Brief Corr., pp. 7-8, 124-128; NS-PGL Reply Brief, pp. 73-79; 

NS-PGL Brief on Exceptions, pp. 6-7, 64-67; NS-PGL Reply Brief on Exceptions, pp. 2-4, 94-

99.  Staff also has argued in favor of Rider VBA.  See, e.g., Staff Initial Brief, pp. 91-96; Staff 

Reply Brief, pp. 85-88; Staff Brief on Exceptions, pp. 15-23.  The Commission unequivocally 

rejected the AG’s arguments in determining to make Rider VBA permanent.  Order, pp. 163-164.  

The AG has not presented any new facts that would demonstrate that a different determination 

might be reached by the Commission than was reached in the Order (or that the Appellate Court 

would do so). 
                                                                                                                                                             
 
and if the rule, regulation, order or decision of the Commission is suspended, the order suspending the same shall 
contain a specific finding based upon evidence submitted to the court, and identified by reference thereto, that great 
or irreparable damage would otherwise result to the petitioner, and specifying the nature of the damage.”). 
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Also, in arguing the law, the AG grossly overreaches by stating that “[e]very Illinois 

court to review a non-statutory Commission-approved rider has judged it against the limits 

established by the rule against single-issue ratemaking.”  Motion, ¶ 14.  The AG’s statement is 

false.  For example, in City of Chicago v. Illinois Commerce Comm’n, 13 Ill. 2d 607, 614 (1958), 

the Illinois Supreme Court reviewed and affirmed the Commission’s order approving a utility 

tariff revision providing for a non-statutory rider.     

Furthermore, the Commission and the Utilities are actively defending the legality of the 

Rider VBA pilot program before the Appellate Court of Illinois for the Second Judicial District.  

See, e.g., North Shore Gas Co., et al. v. Illinois Commerce Comm’n, Gen. No. 2-11-0380 

(excerpts of briefing attached hereto as Exhibit B), ICC Appellee Brief, Ex. B pp. 1-12; NS-PGL 

Appellee Brief, Ex. B pp. 13-32; NS-PGL Supp. Brief, Ex. B pp. 33-38.4  Although the AG 

points the Commission to a 2010 decision by the Second Judicial District Appellate Court 

finding a Commonwealth Edison Company (“ComEd”) rider unlawful (Motion, ¶ 12), that is not 

dispositive of the Rider VBA appeal that is currently pending before the same court as every 

rider mechanism must be analyzed individually.  See, e.g., Ex. B pp. 33-38.  Indeed, the Second 

Judicial District Court later denied a motion filed by the AG seeking a summary reversal in 

another appeal involving a ComEd rider where the sole basis of the motion was that the 2010 

decision required such a result.  See People v. Illinois Commerce Comm’n, Gen. No. 2-10-0024, 

Feb. 8, 2011 Order (attached hereto as Exhibit C).   

                                                 
 

4 Appeals relating to the 2007 Rate Cases were first filed in the Second Judicial District under Gen. Nos. 2-
08-0364, 2-08-0389, 2-08-0390 and 2-08-0713, but that court transferred the appeals to the First Judicial District 
where they were pending for several years before being transferred back to the Second Judicial District.  Thus, two 
of the briefs excerpted in Exhibit B bear the case caption and case numbers from the First Judicial District.  
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Finally, the AG’s only new argument in the Motion—that the rider is somehow unfair or 

inconsistent as to other Illinois utilities—is wholly irrelevant and distorted.  Motion, ¶ 29.  As 

discussed above, every case must be decided on its own record.  Indeed, every Commission order 

must be supported by substantial evidence in the record and must be based exclusively on the 

evidence in the record.  See, e.g., 220 ILCS 5/10-103, 10-201(e)(iv)(A); Citizens Utility Board v. 

Illinois Commerce Comm’n, 166 Ill. 2d 111, 120-21, 131 (1995); Business and Professional 

People for the Public Interest v. Illinois Commerce Comm’n, 136 Ill. 2d 192, 204, 227, 234, 240 

(1989).  Moreover, two other gas utilities in the state—Ameren Illinois Company and Nicor Gas 

Company—actually have greater fixed cost recovery (at 80%) in fixed charges because the 

Commission chose to approve a modified form of Straight Fixed Variable rate design for these 

utilities rather than a decoupling mechanism like Rider VBA.  Central Illinois Light Co., et al., 

Docket No. 07-0585, et al. (Consol.), Order, pp. 236-238 (Sept. 24, 2008); Nicor Gas Co., 

Docket No. 08-0363, Order, pp. 88-91 (Mar. 25, 2009); Ameren Illinois Co., Docket No. 11-

0282, Order, p. 144 (Jan. 10, 2012).  Accordingly, contrary to the AG’s argument that a stay 

would ensure that the Utilities “are not treated differently” (Motion, ¶ 29), a stay of Rider VBA 

would actually put the Utilities on relatively worse footing as compared to those other gas 

utilities. 

Put simply, the AG has utterly failed to demonstrate a likelihood of success on the merits.  

The AG’s lack of likelihood of success on the merits itself is sufficient grounds to deny the 

requested stay.  E.g., City of Chicago, 133 Ill. App. 3d at 450. 

II. The Motion Fails to Establish Irreparable Harm 

The AG has not shown and cannot show the required irreparable harm in order to justify 

the requested stay.  The issue presented by the Motion is whether to stay a mechanism that has a 



 
 

 

 
9

demonstrated record of providing for more accurate recovery of the applicable portions of the 

Utilities’ Commission-approved revenue requirements.  The AG has presented no persuasive 

evidence or arguments that establish that the permanent implementation of Rider VBA would 

result in any harm at all, much less sufficient harm to justify a stay.  On the contrary, the record 

demonstrates that Rider VBA is fair to customers and the Utilities, and staying it would harm 

them as discussed in Section III, below. 

The only harm that the AG asserts will result in the absence of a stay is the possibility 

that customers would be assessed “Rider VBA surcharges” before the Appellate Court would 

rule on the AG’s appeal.  E.g., Motion, ¶¶ 5, 6, 9.  First, the AG’s statement about the timing of 

an appeal vis-à-vis the operation of Rider VBA is questionable.  The new tariffs making 

Rider VBA permanent went into effect on January 21, 2012.  See Motion, Exs. B and C; 

Affidavit of Valerie H. Grace, ¶ 10.  The first filing the Utilities will make under the permanent 

Rider VBA will occur no later than March 20, 2013, with an April 1, 2013 effective date.  

Affidavit of Valerie H. Grace, ¶ 11.  Thus, it is entirely possible that the Appellate Court will 

rule before then.  

Second, in focusing on the alleged harm to be caused by so-called “surcharges”, the AG 

deliberately ignores the inherent symmetry of Rider VBA that will result in adjustments for both 

increases and decreases in customer usage, as has been exhaustively established in the 

evidentiary record of the 2007 Rate Cases and in this proceeding, and recognized by the 

Commission in both.  Accordingly, Rider VBA demonstrably does not result in a “surcharge” 

and, indeed, the record evidence demonstrates that Rider VBA has to date resulted in crediting 

millions of dollars to customers.  That is because Rider VBA can result in credits or charges that 

are merely adjustments to ensure a more accurate recovery of the applicable portions of the 
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Commission-approved revenue requirements of the Utilities, nothing more or less.  See, e.g., 

Affidavit of Valerie H. Grace, ¶ 4.  More specifically, Rider VBA results in credits to customers 

if the Utilities’ sales are higher than expected (due, for example, to colder than normal weather) 

and charges to customers if the Utilities’ sales are lower than expected (due, for example, to 

warmer than normal weather).  See, e.g., id., ¶ 3.   

Third, the Utilities provided overwhelming evidence in this proceeding regarding the 

benefits of Rider VBA.  For example, the Utilities witness Ms. Grace testified that, absent 

Rider VBA, customers would have paid more than their share of the distribution revenues (cost 

recovery) approved by the Commission in the Utilities’ two prior general rate proceedings.  

Grace Dir., NS Ex. 12.0 REV, 50:1119-21; Grace Dir., PGL Ex. 12.0 REV, 53:1182-84.  Also, 

as the amounts represent net credits over time, the Utilities benefitted from amounts that were 

recovered from customers when their usage and related distribution revenue (cost recovery) were 

less than at Commission-approved levels.  Grace Dir., NS Ex. 12.0 REV, 50:1121-24; Grace 

Dir., PGL Ex. 12.0 REV, 53:1184-87.  In other words, Rider VBA has operated effectively just 

as it was designed to do:  by providing credits to customers when distribution revenues (cost 

recovery) per customer are greater than the Commission-approved per customer levels and 

charges to customers when distribution revenues (cost recovery) per customer are less than the 

Commission-approved per customer levels.  Grace Dir., NS Ex. 12.0 REV, 50:1124-28; Grace 

Dir., PGL Ex. 12.0 REV, 53:1187-91.  Notably, to date, no party has contested the accuracy of 

the calculations in the Utilities’ annual reconciliation statements filed with the Commission.  

Grace Dir., NS Ex. 12.0 REV, 50:1128-30; Grace Dir., PGL Ex. 12.0 REV, 53:1191-93; see also 

Affidavit of Valerie H. Grace, ¶ 9.   
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Staff witness Dr. Brightwell agreed that Rider VBA provides numerous benefits, 

including (1) diminishing the advantage Staff sees in the Utilities’ choosing when to file rate 

cases, (2) reducing the reliance on statistical forecasts for setting rates, (3) lessening the shifting 

of costs from high use customers onto low use customers, and (4) reducing the incentive of low 

use customers to leave the gas system.  Brightwell Dir., Staff Ex. 6.0, 4:74-80.  Dr. Brightwell 

further testified that Rider VBA is preferable to other rate designs because it “better advances 

other policy objectives set forth by the General Assembly and has fewer adverse incentives for 

the utilities.”  Id., 4:66-68.  Accordingly, Dr. Brightwell recommended that the Commission 

approve the Utilities’ proposals to implement Rider VBA permanently.  Id., 4:68-70. 

In sum, Rider VBA will not result in any “surcharges” or any other “extra” charges to 

customers beyond what the Commission has already approved.  Rider VBA simply involves 

adjustments, up or down, to allow the Utilities to recover the applicable portions of the 

Commission-approved revenue requirements necessary to cover their fixed costs and expenses, 

nothing more and nothing less.  By using the term “surcharge”, with its connotation of extra 

charges over and above the approved revenue requirement, the AG is continuing to use 

semantics to create a prejudicial environment as part of its misguided attempt to have the 

Commission ignore the real evidentiary record and reverse its well-reasoned decision approving 

Rider VBA as a permanent mechanism. 

III. The Requested Relief Is Improper and Is Against  
the Interests of Customers As Well As the Utilities 
 
The third factor to be considered by the Commission is the harm to other parties that 

would result from the issuance of a stay.  The discussion above shows that a stay of the Order as 

to Rider VBA would be against the interests of customers as well as the Utilities.  If it later were 

held that a stay should not have been granted, or if the AG’s claims ultimately are rejected by the 
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Appellate Court, there is no mechanism for customers to get the credits they potentially would 

have been issued, or for the Utilities to recover any costs they potentially would have recovered, 

but for the stay, because that would be contrary to the doctrine of retroactive ratemaking.  E.g., 

City of Chicago, 133 Ill. App. 3d at 449. 

Moreover, while the Motion’s opening paragraphs correctly recognize that, if 

extraordinary relief were to be granted, then both charges and credits should be stayed or 

collected subject to refund, the formal relief requested on the last page (p. 18) is entirely 

one-sided, i.e., it makes no provision for staying any credits that the Utilities would be required 

to provide to customers under Rider VBA or for recovering any credits that may be issued.  See 

Motion, pp. 1, 18.  So, the AG’s requested relief as ultimately formulated is not truly a stay of 

Rider VBA, because revenues are subject to refund under Rider VBA, while any credits that the 

Utilities give to customers under Rider VBA are gone forever.  The Utilities should not be 

required to pay credits to customers while at the same time facing the asymmetrical risk that they 

may have to refund charges to customers.  Such asymmetry runs counter to the very principles 

supporting the Commission’s approval of Rider VBA, and serves to further underscore the gross 

overreaching by the AG.  It also is highly inequitable, which is not appropriate for a stay.  In any 

event, the Motion fails to meet the third test for a stay. 

CONCLUSION 

As with the AG’s prior motion to stay, the current Motion fails all of the applicable tests 

for a motion to stay, and the requested relief does not prevent, but rather causes, irreparable 

harm, both to customers and the Utilities.  As before, the Commission should deny the Motion. 
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