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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
   On Its Own Motion

   vs.

Commonwealth Edison Company

Investigation into compliance with the efficiency standard 
requirement of Section 8-103 of the Public Utilities Act.
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)
)

Docket No. 10-0520

BRIEF OF COMMONWEALTH EDISON COMPANY

The Illinois Commerce Commission (“Commission”) initiated this proceeding 

specifically to determine whether Commonwealth Edison Company (“ComEd”) had “complied 

with the incremental energy savings mandated by Section 8-103(b) of the Public Utilities Act

(“Act”), as modified by subsections (d) and (e) of that Section” with respect to the “plan year” 

commencing June 1, 2009, and ending May 31, 2010.  This was the second year of ComEd’s 

three-year Energy Efficiency and Demand Response Plan (“Plan”) approved by the 

Commission’s Order in Docket 07-0540 (“Plan Order”) and will be referred to herein as “Plan 

Year 2”.  

Although the Plan addressed a variety of issues, the core of ComEd’s Plan was a portfolio 

of energy efficiency and demand response measures designed to meet the statutory energy 

savings goals within the spending screens in each of the three Plan years.  Section 8-103 of the

Act required that ComEd “implement cost-effective energy efficiency measures” to achieve an 

annual energy savings goal of 0.4% of energy delivered during Plan Year 2 (220 ILCS 5/8-
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103(b)), and mandated that ComEd “implement cost-effective demand-response measures to 

reduce peak demand by 0.1% over the prior year for eligible retail customers, as defined in 

Section 16-111.5 of this Act” (220 ILCS 5/8-103(c)).

The undisputed record evidence in this proceeding shows that ComEd has fulfilled its 

statutory energy savings goal for Plan Year 2 and the Commission should enter its findings to 

that effect.  In addition, the evidence shows that ComEd’s calculation of the amount of excess 

energy savings that may be “banked” from Plan Year 1 and Plan Year 2 and applied to future 

years is correct and that the limitation on that calculation suggested by Staff witness Jennifer 

Hinman is the result of an incorrect interpretation of the Plan Order’s directive on banking.

I. ComEd Fulfilled its Statutory Plan Year 2 Energy Savings Goal.

A. The Goal.

As ComEd witness Michael Brandt indicated, ComEd’s Commission-approved Plan 

included ComEd’s determination of the Plan Year 2 energy savings goals according to the 

statutory formula.  The goal for Plan Year 2 as a whole (including both the ComEd-administered 

portion and the portion administered by the Department of Commerce and Economic 

Opportunity (“DCEO”)) was 393,691 megawatt-hours (“MWh”) (1 MWh = 1,000 kWh).  

[ComEd Ex. 1.0 at 4: 76-77.]  

Mr. Brandt also stated that the Plan Order approved a division of the goal-achievement 

responsibility between ComEd and DCEO due to the fact that the law requires that DCEO 

implement 25% of the overall Plan’s measures.  [ComEd Ex. 1.0 at 3-4: 66-75.]  As the Plan 

Order stated (at p. 19):

To that end, funding was divided based on the 75/25% split of program costs and the 
utilities and DCEO further agreed that the DCEO share of the annual kilowatt savings 
targets would be less than 25% with the relevant utility making up the difference.  As 
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between ComEd and DCEO, DCEO’s programs will account for approximately 21% 
(ranging from 18.6%- 21.5%) of the total kilowatt savings during the first three planning 
years.  (DCEO Ex. 2.0 at 7).

Mr. Brandt also stated that, as a result of the above split, ComEd was responsible for 312,339 

MWh of the total 393,691 MWh energy efficiency saving goal for Plan Year 2 and DCEO was 

responsible for the balance.  [ComEd Ex. 1.0 at 4: 76-77.]  

In her direct testimony on behalf of Staff, Jennifer Hinman testified that the ComEd Plan 

Year 2 goal should be 312,038 MWh, the figure used by DCEO in its plan filed with and 

approved by the Commission.  [Staff Ex. 1.0 at 11: 195-205.]

In his rebuttal testimony on behalf of ComEd, Mr. Brandt pointed out that the ComEd 

target figure that was included in his direct testimony was taken directly from ComEd’s Plan 

which was approved by the Commission and that it would be more appropriate for the 

Commission to evaluate ComEd on the basis of the figure included in ComEd’s approved Plan 

rather than on the basis of the one included in DCEO’s approved plan.  However, he also 

indicated that, for the purposes of this proceeding only, ComEd would not challenge the figure 

used by Ms. Hinman.  [ComEd Ex. 2.0 at 4-5: 84-90.]

B. ComEd’s Performance.

In his direct testimony, Mr. Brandt testified ComEd’s energy savings achievement was 

the result of the implementation of nine energy efficiency program elements and that the 

independent evaluator found that ComEd achieved energy savings of 472,132 MWh.  [ComEd 

Ex. 1.0 at 4-5: 90-94.]  This is over 150% of the goal.  This is true regardless of whether the goal 

is considered to be the one described by Mr. Brandt or the one described by Ms. Hinman.
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In her direct testimony, Ms. Hinman agreed that ComEd’s savings performance, as 

measured using “deemed” lighting values1 satisfied the statutory goal.  [Staff Ex. 1.0 at 15-16:

253-257.]  She separately reported, for the Commission’s information, gross and net savings 

figures that use per bulb/fixture lighting savings values derived from the evaluator’s study.  

[Staff Ex. 1.0 at 16: 258-263.]  This would not affect her conclusion that ComEd had met the 

statutory goal, since these latter figures are actually higher than those derived from using the 

deemed values.  

However, it must be emphasized that the Plan Order (at p. 42) was very clear in directing 

that the “deemed” values should be used for the three years covered by the Plan and that during 

these three years, a determination would be made as to specific values for ComEd that would be 

used in developing subsequent plans.

As Staff points out, there seems to be no reason, at this time, to independently determine 
the energy savings values of certain types of light bulbs based on the values that were 
determined in California.  However, “deeming” values now adds a level of certainty to, 
and definition in, the operation of a plan.  And, light bulbs are not weather-sensitive.  
Therefore, DCEO’s recommendation that these values should be deemed, temporarily, 
with the final values to be determined before the end of the plan’s three-year period and 
applied prospectively, is a reasonable one.  During the next three-year period actual 
values must be developed for use prospectively, in future years.  (Emphasis added.)

C. Banking.

In his direct testimony, Mr. Brandt explained that banked MWh savings are MWh in 

excess of the statutory goal that ComEd can save or “bank” for use in future years.  [ComEd Ex. 

1.0 at 6: 127-128.]  In the Plan Order (at p. 41), the Commission stated:

ComEd’s and DCEO’s request for Commission approval of “banked” energy savings is 
granted, but, they may “bank” no more than 10 percent of the energy savings required by 
statute in the year, in which, it is “banked”.
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Mr. Brandt went on to state that, in Plan Year 2, the maximum number of MWh that 

ComEd can potentially bank is 10% of the statutory goal of 312,339 MWh or 31,234 MWh and 

that ComEd’s achieved savings of 472,132 MWh is well in excess of the 10% above the goal.  

Therefore, ComEd banked the maximum number of MWh of 31, 234 MWh in Plan Year 2 for 

use in future years.  In addition, Mr. Brandt testified that ComEd still had 14,875 MWh banked 

from PY1, leaving a total of 46,109 banked MWh at the end of Plan Year 2 that can be used in a 

future year of the portfolio to achieve the statutory goal.  [ComEd Ex. 1.0 at 7: 132-145.]  

In her direct testimony for Staff, Ms. Hinman took issue with the manner in which 

ComEd calculated the amount it was allowed to bank from Plan Year 2.  Specifically, she found 

fault with the fact that:

(1) ComEd calculates banked energy savings as those savings in excess of its portion of 
the energy efficiency goal (within 110% of ComEd’s portion of the goal) without regard 
to whether the [total] statutory energy efficiency standard was met; and (2) ComEd uses 
the deemed lighting savings values, while I use the evaluator-recommended values based 
on primary data collected from the ComEd service territory…  [Staff Ex. 1.0 at 13-14:
226-232.] 

With respect to the second issue, as noted above, ComEd believes that the Commission 

intended that deemed values be used for all retroactive purposes associated with ComEd’s Plan, 

including the determination of achieved savings and the determination of permissible amounts to 

be banked, and that “the actual values must be developed for use prospectively, in future years.”  

[See Plan Order at 42; emphasis added.]   Nonetheless, as Mr. Brandt testified in his rebuttal 

testimony:

However, since Ms. Hinman’s change does not lower the kWh achieved by ComEd, 
ComEd is willing not to contest the matter in this proceeding only so as to reduce the 
number of issues in question.  [ComEd Ex. 2.0 at 4: 80-82.]

With respect to the first issue, however, ComEd strongly disagrees with Staff’s position.  

Ms. Hinman incorrectly interprets the Commission’s intent in allowing banking in the Plan 
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Order.  She believes, notwithstanding the fact that DCEO and ComEd administer different 

portions of the Plan portfolio and that fact that DCEO and ComEd have separate statutory

targets, the amount either DCEO or ComEd may bank is limited by the amount by which the 

entire combined DCEO/ComEd portfolio exceeds the combined portfolio target – without regard 

to the amount by which either DCEO or ComEd may have exceed their own individual targets.

This interpretation is contrary to clear language in both the legislation and the Plan Order that 

ComEd’s and DCEO’s goals are to be viewed separately and that each entity is responsible for 

achieving its own goal and any achievement or penalty is based on the performance of the 

individual entity only.2  Never is a combination of results from the two entities considered.  It is 

clear that neither ComEd nor DCEO can be held responsible for the other’s actions in terms of 

achieving the goal.  Ms. Hinman does not contest this and her conclusion that ComEd has 

satisfied its statutory goal and should not be assessed the statutory penalty attests to that fact.  

[Staff Ex. 1.0 at 15-16: 250-257.]
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In the legislation:
“The utility and the Department shall agree upon a reasonable portfolio of measures and 

determine the measurable corresponding percentage of the savings goals associated with measures 
implemented by the utility or Department.” Section 8-103(e) 

“If, after 2 years, an electric utility fails to meet the efficiency standard specified in 
subsection (b) of this Section, as modified by subsections (d) and (e)…” 220 ILCS 5/8-103(i) 

“If, after 3 years, or any subsequent 3-year period, the Department fails to implement the 
Department’s share of energy efficiency measures required by the standards in subsection (b)…” 
Section 8-103(j) 

“No electric utility shall be deemed to have failed to meet the energy efficiency standards to 
the extent any such failure is due to a failure of the Department or the Agency.” Section 8-103(k) 

In the Plan Order:
“To that end, funding was divided based on the 75/25% split of program costs and the 

utilities and DCEO further agreed that the DCEO share of the annual kilowatt savings targets would 
be less than 25% with the relevant utility making up the difference.” (At 19) 
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It only follows that this same logic should apply to banking such that each entity is able

to bank savings based on its individual performance.  Otherwise a good performing entity would 

be penalized by a poor performing one.  Specifically, in Ms. Hinman’s analysis, the amount of 

MWh savings that ComEd is permitted to bank is substantially reduced by the fact that DCEO 

did not achieve its statutory target.  As stated in Mr. Brandt’s rebuttal testimony (ComEd Ex. 2.0 

at 3: 56-58):

Ms. Hinman’s method is essentially penalizing ComEd by over 10,000 MWH of banked 
savings because DCEO achieved less than 75% of its portion of the statutory goal.

Specifically, Ms. Hinman’s Plan Year 1 banking calculation resulted in allowing only 3,598 

MWh, instead of the 14,875 MWh “earned” by ComEd’s actual performance. If ComEd were to 

miss its statutory goal by less than 10,000 MWh in Plan Year 3 and not have these additional 

banked savings to put it over the goal, Ms. Hinman’s methodology would lead to a financial 

penalty for ComEd – all because DCEO’s performance in Plan Year 1 feel short of the mark.  

This interpretation of the Commission’s banking allowance makes no sense and should be 

rejected.  DCEO’s and ComEd’s individual banking allowance should be determined with 

respect to their individual performances relative to their individual statutory goals, subject to the 

10% limitation as applied to their individual goals.

II. ComEd Fulfilled its Statutory Plan Year 2 Demand Response Savings Goal.

As Mr. Brandt explained in his direct testimony, ComEd’s statutory demand response, or 

kilowatt (“kW”), savings goal for Plan Year 2 was 11.1 mega-watts (“MW”) (1 MW = 1,000 

kW).  [ComEd Ex. 1.0 at 7: 148.]  As was the case with the energy savings goal, this goal was 

included in ComEd’s Plan and approved in the Plan Order.  Further, Mr. Brandt testified that 

ComEd achieved its kW savings goal through the implementation of the Air Conditioner Cycling 
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Program element and that the independent evaluator reported kW savings of 13.6 MW, which is 

123% of the statutory goal.  [ComEd Ex. 1.0 at 8: 151-153.]  However, neither the statute nor the 

Plan Order requires the Commission to make any findings on this issue and Ms. Hinman did not 

address ComEd’s fulfillment of its demand response goal in her testimony.

III. Conclusion.

The undisputed record evidence in this proceeding shows that ComEd has fulfilled its 

statutory energy savings goal for Plan Year 2 and the Commission should enter its finding to that 

effect.  In addition, the evidence shows that ComEd’s calculation of the amount of excess energy 

savings that may be “banked” from Plan Year 1 and Plan Year 2 and applied to future years is 

correct and that the limitation on that calculation suggested by Staff witness Jennifer Hinman is 

the result of an incorrect interpretation of the Plan Order’s directive on banking.

Respectfully submitted,

/s/ Michael S. Pabian______
         Michael S. Pabian

Attorney for Commonwealth Edison 
Company

10 South Dearborn Street, 49th Floor
Chicago, Illinois 60603
 michael.pabian@exeloncorp.com
(312) 394-5831

Dated: February 2, 2012
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CERTIFICATE OF SERVICE

I hereby certify that on February 2, 2012, I caused a copy of the foregoing to be served by 
electronic mail delivery upon all active parties as listed on the Service List in this docket.

/s/ Michael S. Pabian______
Michael S. Pabian




