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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
COMMONWEALTH EDISON COMPANY ) 
       )  Docket No. 11-0721 
       ) 
Proposed general increase in electric rates filed ) 
pursuant to Public Act 97-0616 (tariffs filed  ) 
Nov. 8, 2011)      ) 
 
 

THE CITIZENS UTILITY BOARD’S 
MOTION FOR RECONSIDERATION OF THE ADMINISTRATIVE LAW JUDGES’ 

RULING OF JANUARY 31, 2012 
 

NOW COMES the Citizens Utility Board (“CUB”) and pursuant to Part 200.190 of the 

Commission’s Rules of Practice, CUB moves for the reconsideration of the Administrative Law 

Judges’ (“ALJs”) ruling of January 31, 2012 (“the Ruling”) granting the Motion to Strike 

Portions of the Pre-Filed Direct Testimony of Scott Hempling (“Motion”) of Commonwealth 

Edison Company (“ComEd” or “the Company”) and the entirety of the relief sought by ComEd.  

While ComEd characterized portions of Mr. Hempling’s testimony as inadmissible expert legal 

opinion and irrelevant, the Ruling concluded that Mr. Hempling’s testimony was improper in 

form because it consisted of statutory interpretation by a witness who was also a lawyer.  The 

Ruling strikes testimony that is relevant and was never characterized by ComEd as improper 

legal opinion.  CUB asks that the relief granted to ComEd be revisited.   

CUB is aware that the timeframe for this docket, set by statute, requires an expedited 

schedule.  In order to narrow the issues for the convenience of the parties and the Commission, 

CUB has revised Mr. Hempling’s testimony in an attempt to allay ComEd’s and the ALJs’ 

concerns.  CUB requests that the ALJs reconsider their ruling based upon these revisions and the 

arguments set forth in this motion.  Without waiving its right to object to the propriety of the 

ruling in its entirety, CUB has removed any specific instance where Mr. Hempling might have 
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been taken offer an interpretation of the Public Utilities Act (“PUA”).  Appendix A contains a 

revised exhibit that deletes portions of the testimony that debatably fall within the Ruling’s 

“statutory interpretation” boundaries.   

ARGUMENT 

Mr. Hempling makes specific suggestions on how the Commission can evaluate utility 

infrastructure plans and the cost-effectiveness of investments.  He provides a checklist of 

questions the Commission can use in its proceedings, including this one, and provides examples 

of what has been done in other jurisdictions.  Mr. Hempling discusses economic risks and his 

view of the traditional regulatory concepts of “prudence” and “reasonableness;” such statements 

are not improper legal opinion but rather are suggested policy considerations for the 

Commission.   

The purpose of a motion to reconsider is to bring to the trial court's attention newly 

discovered evidence not available at the time of the first hearing, changes in the law, or errors in 

the previous application of existing law to the facts at hand.  River Village I, LLC v. Central Ins. 

Cos., 396 Ill.App.3d 480, 492 (1st Dist. 2009), citing Gardner v. Navistar International 

Transportation Corp., 213 Ill. App. 3d 242, 248 (1991).  The Ruling in this case concludes that 

granting ComEd’s requested relief in its entirety is appropriate because Mr. Hempling’s 

testimony addresses a “perceived tension between the general policy in the Public Utilities Act and 

the statute giving rise to the instant docket, 220 ILCS 5/16-108.5.”  Ruling.  As the Ruling notes, in 

one example a lawyer who had made an appearance in a case on behalf of one of the parties also 

testified as to the applicability of a statute.  Ruling, citing Northern Moraine Wastewater 

Reclamation District v. Illinois Commerce Comm’n, 392 Ill. App. 3d 542, 573, 912 N.E.2d 204 (2nd 

Dist. 2009).  The ALJ Ruling errs in applying Northern Moraine here because the facts in the 
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instant case are distinguishable.  The policy guidelines offered by Mr. Hempling are suggestions of 

fact, not interpretations of law, and are offered by an expert witness who is not testifying as an 

attorney and is not a party to the case.  Though this expert happens to be a lawyer, his testimony is 

not attempting to provide the Commission with a particular legal interpretation.  Instead, the 

testimony supplies the Commission with additional policy considerations based on the existing, 

applicable statutes.  

The Statute requires that rates under the performance-based formula be “just and 

reasonable.”  220 ILCS 5/16-108.5(c).  Mr. Hempling’s testimony offers policy suggestions, 

including the issues the Commission should consider in making a determination as to whether a cost 

is just and reasonable.  The fact that Mr. Hempling’s testimony does not address any specific cost 

does not make it legal opinion testimony or irrelevant. 

The Ruling indicated that it was granting the Motion in its entirety because Mr. 

Hempling’s testimony constitutes statutory interpretation offered by a lawyer, and thus was 

impermissible legal opinion.  The Motion, however, did not claim that all stricken portions were 

legal opinion.  The Motion argued that a sizable portion of the testimony should be stricken as 

irrelevant.  The Ruling did not address ComEd’s relevance arguments, ruling on the form rather 

than the substance of Mr. Hempling’s arguments.  Those portions which ComEd moved to strike 

on relevance grounds but which were stricken by the ALJs for a different reason should, 

therefore, be restored, because they are entirely relevant to the Commission’s determinations in 

this docket: 

• Page 7 at lines 108-111 (Motion at 6); Page 7 at line 116 through page 8 at line 120; 

Page 10 at lines 176-178; and §§ II.B and C (Pages 33 at line 737 through page 41 at 

line 936)  (Motion at 6) (“[T]he discussions are far beyond the scope of this docket.”  
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Id.) 

• Page 10 at line 190 et seq. (Motion Appendix A at 1) (“Any disagreement by Mr. 

Hempling with the formula rate structure adopted by the General Assembly is not 

germane to this, or any, Commission proceeding.”  Id.) 

• Page 11 at lines 201- 210 (Id. at 1-2) (“[E]ven had the testimony recognized that fact, 

the approval of an AMI Plan has nothing to [do] with the issues in this docket.”  Id. at 

2.) 

• Page 6 at lines 74-75 and Page 46 at line 1062 through Page 48 at line 1117 (Id. at 2-

3.) (“These recommendations are not only outside the scope of this Docket, they are 

contrary to law.”  Id. at 2.) 

• Page 33 at line 737 through page 36 at line 835 (Id. at 4) (“These issues are simply 

not germane to the matters to be addressed in this statutorily prescribed docket...”)  

Id.  

• Issues generally related to the Automated Metering Infrastructure (“AMI”) plan, no 

specific sections of testimony identified (Id. at 4.) (“The advanced metering 

infrastructure issues addressed by Mr. Hempling may be relevant in the context of 

this proceeding to approve the AMI Plan pursuant to Section 16-108.6 of the PUA, 

but they are not related to any issue in this Docket.”  Id. at 5.) 

• Page 37 at line 839 through Page 41 at line 936 (Id.) (“This concern is, however, 

completely unconnected in any way to any issue in the instant docket.”  Id.) 

Mr. Hempling’s testimony is relevant to the decisions the Commission must make in this 

docket, and having his testimony in the record allows the Commission the opportunity in its final 

order to make determinations beyond those proposed by ComEd.  Relevant issues in this docket 
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include not only the usual ICC questions of the prudence and reasonableness of specific costs, 

but as the first proceeding of its kind, how the various portions of Section 16-108.5(f) laid out by 

ComEd in its testimony, and the associated fact and policy issues, operate together.  See ComEd 

Ex. 1.2.  If the Commission were to allow the scope of this docket to be defined solely by the 

initial filing made by ComEd, it would be relegated to filling in the blanks of ComEd’s formula.  

The ALJs have indicated that they do not intend to define the scope of this docket.   See Ruling; 

Notice of ALJs’ Ruling, Docket 11-0721 (Jan. 6, 2012) at 1.  If there is no testimony is in the 

record offering policy recommendations, the Commission will be severely limited in its ultimate 

evaluation.  Arguing over the scope of the Commission’s authority within the new statutory 

framework in briefs is a pointless exercise if expert witnesses are not allowed to offer opinions as 

to what the Commission should do.   

The vast majority of the testimony ComEd categorized as legal opinion appears on pages 

13 through 19 of Mr. Hempling’s testimony.  Motion at 5-6.  The testimony on these pages 

stricken by the Ruling is not, in fact, legal opinion and strikes to the core of the Commission’s 

considerations in this docket.  It is testimony offered by a regulatory expert who also happens to 

be a lawyer.  It provides the Commission with an expert’s opinion on the policy issues the 

Commission should consider in this first proceeding of its kind.  For example, Mr. Hempling 

describes his view of prudence and reasonableness, and provides a policy analysis that includes a 

recommendation on how the Commission can avoid shifting business risks to customers when 

examining specific costs.  CUB Ex. 2.0 Corr. at 15.  This recommendation is in no way statutory 

interpretation.  It is a regulatory expert’s policy recommendation.   

 There is a significant difference between arguments of statutory interpretation—what the 

Commission legally can do— and policy recommendations, which inform the record on what the 
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