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COMMONWEALTH EDISON COMPANY’S  
REPLY IN SUPPORT OF ITS MOTION TO STRIKE 

PORTIONS OF THE DIRECT TESTIMONY OF SCOTT HEMPLING 

Commonwealth Edison Company (“ComEd”), pursuant to Sections 200.190 and 200.680 

of the Rules of Practice of the Illinois Commerce Commission (“Commission”), 83 Ill. Adm. 

Code §§ 200.190, 200.680, respectfully replies to the response (“Resp.”) of the Citizens Utility 

Board (“CUB”) and in support of its Motion to Strike (“Motion”) portions of the direct testimony 

of CUB witness Scott Hempling.   

I. INTRODUCTION 

This docket is both authorized and governed by Sections 16-108.5(a) and (c) of the 

Public Utilities Act (PUA), 220 ILCS 5/16-108.5(a), (c).  Its statutory purpose is to investigate 

ComEd’s proposed formula rate tariff and the costs that rate would recover in the “initial” 

period.  Its purpose is not questioning the new law1 or advocating regulatory structures, 

proceedings, plans, penalties, and metrics at odds with those the law established.  Nor does its 

purpose include questions expressly committed by the law to other, different proceedings.  The 

PUA is not an “experiment,” as CUB claims.  It is the law. 

ComEd’s Motion established that the vast majority of Mr. Hempling’s testimony has no 

bearing on this docket or its purpose.  Much of it is legal opinion, and frequently legal argument 

                                                 
1 Public Acts 97-0616 and 97-0646, which added Section 16-108.5 to the PUA, among other things are 

commonly referred to as the Electric Infrastructure Modernization Act or “EIMA.” 
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against the law or espousing on what Mr. Hempling thinks should have been the law.  Most of 

the rest is devoted to topics such as Exelon’s ownership of ComEd and theories of competitive 

entry that are not remotely germane to this proceeding.   

CUB cannot deny these facts.  Despite its length, CUB’s Response not once quotes or 

cites even a single passage of Mr. Hempling’s testimony to explain how it speaks to ComEd’s 

proposed tariff or costs.  While CUB argues that even Mr. Hempling’s legal arguments could 

somehow be “helpful,” in order to actually be helpful, the testimony would have to bear on this 

proceeding.  One need look no further than the six pages of “recommendations” Mr. Hempling 

offers to see that he proposes not a single change to ComEd’s proposed rate, not a single cost 

adjustment, and not a single comment on any of ComEd’s testimony or evidence.  While CUB 

mischaracterizes this as arguing that CUB’s testimony is improper because it is beyond the scope 

of ComEd’s direct (Resp. at 7-8), that is not so.  In this respect, CUB’s testimony is improper 

because it is beyond the scope of the entire docket.   

II. THE LEGAL STANDARDS 

CUB does not dispute that, under the law, both irrelevant testimony and expert legal 

opinion testimony are not only improper, but must be excluded.  Indeed, CUB cites the same 

standards regarding relevance as does ComEd—Illinois Rules of Evidence 401 and 402 and the 

Commission’s rules of practice at 83 Ill. Adm. Code § 200.610.  Compare Motion at 3 and Resp. 

at 5.   

CUB’s only response to the cases cited by ComEd on legal opinion testimony is to argue 

that none of them “addresses what Mr. Hempling testified to.”  Resp. at 14.  CUB’s argument 

misses the mark.  The cases cited by ComEd state the well-established law in Illinois and across 

the country that prohibits expert legal opinion testimony, including, specifically testimony 
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construing or interpreting the meaning of a statute.  Motion at 2-3, citing United States v. 

Bodmer, 342 F. Supp. 2d 176, 182, fn. 7 (S.D.N.Y. 2004); Mache v. Mache, 218 Ill. App. 3d 

1069, 1077 (1st Dist. 1991); Magee v. Huppin-Fleck, 279 Ill. App. 3d 81, 86 (1st Dist. 1996). 

The cases cited by CUB also support this standard and hold that expert testimony was 

either properly barred or should have been barred where it offered legal opinion.2  Resp. at 9-11 

(citing Mache v. Mache, 218 Ill. App. 3d 1069, 1077 (1st Dist. 1991) (concluding that the trial 

court did not abuse its discretion in barring testimony that “constituted nothing more than a legal 

opinion and did not touch upon matters beyond the understanding or comprehension of the 

court”); Good Shepherd Manor Found. v. City of Momence, 323 F.3d 557, 564 (7th Cir. 2003) 

(“The district court correctly ruled that expert testimony as to legal conclusions that will 

determine the outcome of the case is inadmissible.”); McCormick v. McCormick, 180 Ill. App. 3d 

184, 205 (1st Dist. 1988) (concluding that the trial court did not abuse its discretion in excluding 

testimony that “merely applied the facts to the law … and rendered a legal opinion”); Sohaey v. 

Van Cura, 240 Ill. App. 3d 266, 283 (2nd Dist. 1992) (“We cannot say the court erred in barring 

[the] testimony after determining the testimony was premised on case law and statutes.”); LID 

Assoc. v. Dolan, 324 Ill. App. 3d 1047, 1058-59 (1st Dist. 2001) (finding expert witness “is not 

competent to give testimony amounting to statutory interpretation …[or] testify with respect to 

legal conclusions;” and holding trial court abused its discretion in allowing testimony of expert 

witness who “having based his opinions on his interpretation of case law, exceeded his role as an 

expert.”)). 

                                                 
2 CUB also relies on two cases on the propriety of requests for admissions, not expert testimony.  Resp. at 

11-13.  These cases are inapposite to whether Mr. Hempling’s testimony is improper legal opinion testimony. 
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Notably, the cases cited by CUB specifically highlight testimony regarding case law and 

statutory interpretation as two types of improper legal opinion testimony, both of which appear 

in Mr. Hempling’s testimony.  See Hempling Dir., CUB Ex. 2.0, fns3, 7, and 26.  It is difficult to 

fathom how CUB can contend that Mr. Hempling’s testimony does not contain legal opinion 

testimony when he offers numerous opinions on how to interpret the statute that are neither 

background nor context for other non-legal testimony.  Tellingly, the witness himself describes 

his testimony as “legal advice.”  Id. at 17:342-3. 

CUB also cannot claim that the prohibitions against legal opinion testimony do not apply 

here, as one of the cases CUB cites also confirms the applicability of these principles to 

testimony in Commission proceeding.  In Northern Moraine Wastewater Reclamation Dist. v. 

Illinois Commerce Comm’n, 392 Ill. App. 3d 542, 573-74 (2nd Dist. 2009), the Appellate Court 

concluded that the Commission did not abuse its discretion in barring expert testimony where it, 

inter alia, “testified to legal conclusions and statutory interpretation.”   

Without any legal authority supporting the propriety of Mr. Hempling’s testimony, CUB 

makes a final plea that the testimony should be allowed because “it is not uncommon that 

testimony in Commission proceedings borders on legal opinion.”3  Resp. at 15-16.  CUB’s 

argument again misses the mark.  The opinions offered by Mr. Hempling are not those of a 

regulatory expert describing how a regulatory process defined by law works in the real world, 

which is a kind of testimony accepted at the Commission as a practical matter.  Nor is it 

testimony that the factual characteristics or a particular proposal meets some well-understood 

standard.  Nor is it even an attempt to testify to the factual consequences of a legal interpretation 

                                                 
3 ComEd notes that the docket CUB points to—ComEd’s alternative rate regulation proceeding, Docket 

No. 10-0527—did not involve any motions to strike testimony.  
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or Commission action or policy.  Thus, for example, Mr. Hempling does not attempt to comment 

on whether a ComEd cost is reasonable or prudent; he argues about what reasonableness and 

prudence legally mean.  That is improper legal opinion testimony.   

It is important that Illinois law also bars “expert opinion” testimony contrary to the law.  

In Rogers v. Envirodyne Industries, Inc., 214 Ill.App.3d 1025 (1st Dist. 1991), an Illinois 

Structural Work Act case, plaintiff’s safety expert opined that defendant was “in charge” of the 

worksite by virtue of its ownership of the property.  Id. at 1031.  The Appellate Court identified 

this testimony as “an opinion on a legal matter” and held “the trial court did not err by striking 

the deposition testimony and affidavit submitted by plaintiff” because under the case law “mere 

ownership of the property is not sufficient and, therefore, [the] ‘expert opinion’ was contrary to 

established law.”  Id.  As explained in the Motion, Mr. Hempling’s testimony is replete with 

opinions on legal matters that are contrary to the law.  See Motion, pp. 5-7, n.4 and App. A, ¶¶ 1, 

2, & 4.  Contrary to CUB’s arguments, this testimony is improper and should be stricken. 

III. CUB FAILS TO ESTABLISH THE RELEVANCE OR  
PROPRIETY OF THE HEMPLING TESTIMONY 

CUB’s opposition to the Motion to Strike never explains how Mr. Hempling’s testimony 

actually relates to matters at issue in this proceeding, underscoring the fact that his testimony 

does not.  The scope of this statutorily prescribed proceeding is neither obscure nor mysterious, 

and the portions of Mr. Hempling’s testimony challenged on relevance grounds do not present a 

close call. 

As noted in the Introduction, this proceeding is a creature of Section 16-108.5 of the 

PUA.  220 ILCS 5/16-108.5(c); Motion at 1.  Subsection (c) clearly provides that a 

“performance-based formula rate shall be implemented through a tariff filed with the 

Commission …,” and also requires the utility to file specified cost data with its filing “that shall 
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populate the performance-based formula rate and set the initial delivery services rates under the 

formula ….”  220 ILCS 5/16-108.5(c).  Subsection (c) requires the Commission to “initiate a 

docket to review the filing” that must be conducted “consistent with the provisions of … 

subsection (c) and the provisions of Article IX …” not conflicting with subsection (c).  Id.  This 

proceeding is the statutorily required docket to review ComEd’s formula rate filing. 

In this statutory formula rate investigation, the Commission must “enter an order 

approving, or approving as modified, the performance-based formula rate, including the initial 

rates, as just and reasonable … by May 31, 2012.”  220 ILCS 5/16-108.5(c); Motion at 1-2.  The 

statute is clear that the determinations to be made are whether Rate DSPP complies with 

applicable requirements (including consistent Article IX provision), whether the costs submitted 

to set the initial delivery service rates under Rate DSPP are or will be prudently incurred and 

reasonable in amount, and whether investment costs included under Rate DSPP are for 

investments that are or will be used and useful.  Those are not, as CUB intimates, trivial tasks.  

But they are specific ones.  CUB’s attempt to defend Mr. Hempling’s testimony by arguing that 

recognizing the purpose of this docket somehow relegates the Commission “to merely filling in 

the blanks of the statutorily-defined formula” (Resp. at 2) is a gross mischaracterization of the 

Motion and the law.   

CUB’s arguments about what the Commission may consider in making those 

determinations (Resp. at 3) similarly mischaracterizes the Motion and misses the point.  The 

incentive compensation expense, pension and other post-employment benefits expense, and rate 

case expense determinations cited by CUB as a counterpoint to its false argument that the 

Motion would relegate the Commission “to merely filling in the blanks” are matters going to 

Rate DSPP and the costs to be recovered thereunder.  They are exactly the types of issues that 

the Motion clearly indicates are within the statutory scope of this proceeding.  Conspicuously 
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absent from CUB’s argument, however, is any contention that Mr. Hempling’s testimony 

addresses any such issues.  That is because it does not.  Mr. Hempling’s testimony regarding 

performance metrics, ComEd’s investment commitments, smart grid or AMI deployment plan 

matters, and other material totally unrelated to Rate DSPP or the costs to be recovered thereunder 

are all beyond the scope of this proceeding to approve Rate DSPP and the initial charges under it.  

Determinations to be made under the EIMA in subsequent proceedings -- such as the filings 

required with respect to performance metrics and a Smart Grid AMI Deployment Plan (220 ILCS 

5/16-108.5(f)(f-5) and 16-108.6(c)) -- are beyond the scope of this proceeding.  See Motion at 4, 

5, fns 3 and 4, App. A, ¶¶ 2, 4 -7. 

CUB also asserts that Mr. Hempling’s testimony provides his opinion on “regulatory 

considerations within the Commission’s authority” and that “new Section 16-108.5 of the PUA 

presents significant questions of regulatory policy as to the issues the Commission must resolve 

in this proceeding.”  Yet, CUB never explains what those policy issues are, how they flow from 

the statute, or how Mr. Hempling addresses them.  Resp. at 2, 4.  This is not an omnibus 

proceeding to consider any and all policy4 issues related to any part of the EIMA.  Moreover, 

while the EIMA includes policy statements, it also specifies just how those policies are to be 

implemented, including through the formula rate at issue here.   

Pushing this vein even further, CUB attempts to defend Mr. Hempling’s testimony on the 

basis that the EIMA is an “experiment.”  Resp. at 4.  The EIMA is the law.  The General 

Assembly’s mandates are not an “experiment” that Mr. Hempling or others can modify or choose 

                                                 
4 It is well established that statutory declarations of policy, findings and intent are nothing more than 

prefatory, and as such are of no substantive or positive legal force.  See Citizens Utility Bd. v. Illinois Commerce 
Comm'n, 166 Ill.2d 111, 130-31 (1995); Monarch Gas Co. v. Illinois Commerce Comm'n, 261 Ill.App.3d 94, 99 (5 
Dist. 1994); Governor's Office of Consumer Services v. Illinois Commerce Comm'n, 220 Ill.App.3d 68, 74 (3rd Dist. 
1991).  CUB’s and Mr. Hempling’s attempt to create requirements unrelated to the PUA provisions at issue here 
from legislative policy statements is unavailing and contrary to law. 
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to counter.  Policy considerations may certainly come into play in implementing PUA 

provisions.  But CUB and Mr. Hempling have it backwards in trying now to raise or debate 

policy issues already resolved by the General Assembly that have nothing to do with the rates 

and costs here at issue. 

Similarly, CUB’s reference to expert witness qualification and admissibility standards 

misses the mark.  Resp. at 8-9.  The fact that a witness may have years of experience in utility 

regulatory policy issues (Resp. at 1) does not make it relevant.  Nor does any case or rule cited 

by CUB hold that a “really qualified” witness may offer legal opinion testimony (exceptions in 

certain foreign law situations would not apply here).  No amount of expertise will make 

testimony relevant if it does not relate to an issue in the case. 

Having failed to show that testimony that is off-topic is appropriate, CUB’s Response 

does not even attempt to make a case that Mr. Hempling’s testimony actually addresses Rate 

DSPP or its costs.  Instead, it tries to replace such a showing with conclusory claims that his 

testimony will be “helpful” or will aid the Commission, never explaining how it ties to any 

determinations to be made in this docket.  See Resp. at 2.5  CUB thereby inappropriately turns a 

“means” into an “end.”  To be relevant, testimony must be helpful in regard to some matter 

actually at issue.  See Manns v. Briell, 349 Ill.App.3d 358, 361 (4th Dist. 2004); Motion at 3-4.  

Testimony does not become admissible because it is “helpful” on a question not at issue.  No 

portion of Mr. Hempling’s testimony is directed to helping the Commission evaluate Rate DSPP 

or costs to be recovered, the “regulatory considerations” at issue here.   

                                                 
5 After citing to the new statutory provisions providing that costs to be recovered through formula rates 

must be “prudently incurred and reasonable in amount consistent with Commission practice and law,” CUB asserts 
that “Mr. Hempling’s testimony aids the Commission in making this important determination.”  Resp., p. 2.  There 
is no dispute on the language of the statute.  But CUBs assertion is belied by Mr. Hempling’s testimony which fails 
to make a single recommendation directed to costs to be recovered under Rate DSPP, ComEd’s formula rate. 
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CUB argues that Mr. Hempling’s testimony discussing “risks” and “opportunities” is 

related to recovery of costs under Rate DSPP.  Resp at 12-13.  With all due respect, that is just 

not accurate.  While Mr. Hempling does discuss risks, they are risks he claims the EIMA create, 

not risks of Rate DSPP.  Moreover, as pointed out in the Motion, his testimony is based on 

statutory interpretations that are contrary to the law and thus are improper legal opinion 

testimony.  Motion, App. A, ¶¶ 2, 3.  CUB never refutes these deficiencies.  

CUB also tries comparing Mr. Hempling’s testimony to the background “whitepaper” 

attached to Dr. Hemphill’s testimony.  Resp. at 6-7.  “ComEd Ex. 1.2 is [an 11-page] whitepaper 

summarizing the regulatory processes called for by the new legislation ….”  Hemphill Dir., 

ComEd Ex. 1.0, 1:60-1; ComEd Ex. 1.2.  The first half of the whitepaper describes or 

summarizes the enactment of the new legislation, the pending trailer bill, and the new process for 

approval of a formula rate tariff (i.e., the instant docket) as well as subsequent updates to its cost 

inputs and reconciliations.  A number of statements in this half of the document reflect basic 

facts, such as ComEd’s commitment to make the investments called for in the new legislation.  

The second half of the document is a summary description of other processes or filings provided 

for under the new legislation.6  The document is descriptive, primarily paraphrasing the 

legislation, and contains no arguments or substantive recommendations.  It is background on new 

legislation, providing descriptions of the various proceedings to be conducted under the new 

legislation, of which the instant proceeding is one.  To emphasize that fact, ComEd even 

segregated it from the narrative testimony of Dr. Hemphill. 

                                                 
6 These include the establishment of a smart grid advisory council, the filing of performance metrics, the 

filing of an infrastructure investment and job creation plan, the establishment and funding of Illinois Science and 
Energy Innovation Trust, the filing of a smart grid advanced metering infrastructure deployment plan, establishment 
of Illinois smart grid test bed, rate design proceeding, annual reporting requirements for most of the above items, 
reporting on rate increases, and the legislation’s sunset date.   
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Mr. Hempling’s 58-page testimony is a far cry from the whitepaper.  Mr. Hempling’s 

testimony does not summarize or provide an overview of any process.  He instead opines on and 

debates what the law means, criticizes it, and argues for a variety of regulatory actions foreign to 

the law and unrelated to this docket.  While pointing to other testimony as a defense to a motion 

to strike is a dubious approach in any event, the whitepaper attached to Dr. Hemphill’s testimony 

provides no cover for Mr. Hempling’s irrelevant and legal opinion testimony.  The two 

documents are far different in their nature, approach, scope, and content. 

Finally, CUB refers to testimony of Dr. Hemphill in ComEd’s alternative regulation 

filing.  Resp. at 15-16.  Once again, CUB’s argument lacks merit.  Of course, attacking testimony 

in another docket does not make this testimony proper.  But, regardless, Dr. Hemphill’s 

testimony in Docket 10-0527 is nothing like Mr. Hempling’s testimony here.  First, CUB 

acknowledges its relevance, describing Dr. Hemphill’s testimony as testimony “to ‘show that 

ComEd’s alternative regulation proposal meets each of the criteria set out in Section 9-244 of the 

[PUA].’”  Resp. at 15-16.  As for the argument that it is legal opinion, CUB points to various 

headings referring to ComEd’s proposal meeting statutory standards.  Id. at 16.  CUB concludes 

that “ComEd would almost certainly argue [this testimony] is non-legal opinion,” which is 

correct, but argues that Mr. Hempling’s testimony is “just like Dr. Hemphill’s …” (id), which is 

not.  As noted above, there is a quantum difference between:  (a) advocating a for proposal by 

opining that the proposal meets criteria because of how the proposal is designed and how that 

proposal functions; and (b) opining – and opining incorrectly – on what standards like 

“prudence” and “reasonableness” mean, arguing what the law should be, and debating the 

Commission’s jurisdiction to consider issues and procedures nowhere found in the law.  The 

former certainly requires mention and identification of the law, even reference to it, but is not 

testimony about what the law is or should be.   
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IV. CONCLUSION 

For the foregoing reasons and those stated in ComEd’s Motion, the Administrative Law 

Judges should strike the portions of the direct testimony of Scott Hempling indicated in 

Appendix B to the Motion. 

Dated:  January 30, 2012 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
By:         

One of its attorneys 

Thomas S. O’Neill 
Senior Vice President & General Counsel 
COMMONWEALTH EDISON COMPANY 
440 S. LaSalle Street, Suite 3300 
Chicago, Illinois  60605 
(312) 394-5400 
thomas.oneill@exeloncorp.com 

Anastasia M. O’Brien 
Richard Bernet 
10 S. Dearborn Street, Suite 4900 
Chicago, IL  60603 
(312) 394-5400 
anastasia.obrien@exeloncorp.com 
richard.bernet@exeloncorp.com 

G. Darryl Reed 
SIDLEY AUSTIN LLP 
One South Dearborn 
Chicago, Illinois 
(312)853-7000 
greed@sidley.com 

E. Glenn Rippie 
Carmen L. Fosco 
ROONEY RIPPIE & RATNASWAMY LLP 
350 West Hubbard Street, Suite 430 
Chicago, Illinois  60654 
(312) 447-2800 
glenn.rippie@r3law.com 
carmen.fosco@r3law.com 

David Stahl 
Mark R. Johnson 
EIMER STAHL LLP 
224 South Michigan Avenue, Suite 1100 
Chicago, Illinois 60604 
(312) 660-7600 
dstahl@eimerstahl.com 
mjohnson@eimerstahl.com 

Attorneys for Commonwealth Edison Company 
 

 


