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State of Illinois 
Illinois Commerce Commission 

 
Illinois Commerce Commission   ) 
 On Its Own Motion   ) 
      ) Docket No. 11-0622 
Amendment of 83 Ill. Admin. Code 730 )      
      ) 
       

Competitive Providers Brief On Exceptions 
To Proposed Second Notice Order 

 
Now comes the Cable Television and Communications Association of Illinois, on 

behalf of its members and affiliates that provide competitive local exchange services in 

Illinois (collectively “Competitive Providers”), pursuant to Section 200.830 of the Rules 

of the Illinois Commerce Commission (“Commission”) and the schedule set by the 

Administrative Law Judge, and hereby file their exceptions to the Proposed Second 

Notice Order (“Proposed Order”) regarding certain amendments to Part 730 of the 

Commission’s Rules for Standards of Service for Local Exchange Telecommunications 

Carriers.   

The Competitive Providers noted in their Initial Comments that a number of the 

proposed rule amendments fail to conform to either the language of the Illinois Public 

Utilities Act (“Act”) or its policy and purpose.  In particular, the proposed amendments 

would create disparate regulation of similar competitive services between the Electing 

Providers and other competitive providers.  Such a disparate regulation of similar 

competitive services is without authority found either in the Act or in policy.  The Act 

expressly subjects the competitive services of both the Electing Providers and other 

competitive providers to the same statutory requirements of Sections 8-301 and 8-505 of 

the Act, upon which authority the Part 730 regulations in question are based.  The 
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Proposed Order fails to even address these statutory requirements, much less justify its 

failure to comply with those provisions.  Consequently, the disparate treatment 

recommended by the Proposed Order is not supported by either statute or policy and 

cannot be sustained. 

The Competitive Providers do support the effort to eliminate the application of 

outdated regulations to competitive services where the marketplace would be more 

efficient and effective.  However, the Competitive Providers take exception to the 

Proposed Order removing those regulations from some competitive services and not 

others where all of the competitive services are subject to the same statutory requirement.  

We propose that all competitive services be removed from the Part 730 regulations and 

that any similar regulations that are retained as to competitive services elsewhere in the 

Commission’s rules be applied uniformly to all competitive services, except for the 

limited specific statutory distinctions expressly required in the Act.   

 

I. Commission Statutory Authority 

  

Public Act 96-0927 (“2010 Act”) added a new Section 13-506.2 to Article XIII of 

the Act enabling the competitive retail telecommunications services of Electing Providers 

to be regulated pursuant to the terms of that section notwithstanding any other provision 

of the Act.  220 ILCS 5/13-506.2(b).  Among other terms of Section 13-506.2 are 

requirements for the provision of three safe harbor options for residential customers and 

specific service quality, customer credit, and reporting requirements that are similar but 

not identical to the service quality, customer credit, and reporting requirements of Section 
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13-712 that apply to other providers of competitive service.  220 ILCS 5/13-506.2(d) & 

(e), 13-712.  Section 13-506.2(f) states that “(e)xcept as otherwise expressly stated in this 

Section” the Commission shall have no jurisdiction or authority over the competitive 

retail services of an Electing Provider. 

The Proposed Order looks to these distinctions as establishing a regulatory 

scheme for Electing Providers that authorizes the disparate treatment of other competitive 

providers in the proposed rules.  The Competitive Providers acknowledge and do not 

contest the disparate treatment of these distinct requirements that are specified in the Act, 

nor contest these specific requirements being included in the proposed rule changes 

before the Commission.   

Contested, however, are the over twenty (20) other regulations in Part 730 that are 

based on Sections 8-301 and 8-505 of the Act that the Proposed Order would apply to 

competitive providers but not to Electing Providers, when the terms “expressly stated in 

this Section” (13-506.2) make Sections 8-301 and 8-505 equally applicable to Electing 

Providers.  220 ILCS 5/13-506.2(k).  The Proposed Order wholly fails to address this part 

of the Section 13-506.2 regulatory scheme or to justify the arbitrary distinction the 

Proposed Order makes between the competitive services of Electing Providers and of 

other competitive providers that are expressly subject to the same statutory requirements.  

Part of the Section 13-506.2 regulatory scheme is Section 13-506.2(k), which is 

wholly omitted in the Proposed Order’s analysis and recommendation.  Here the General 

Assembly specifies that “(n)otwithstanding any other provisions of this Section, the 

Commission retains the authority to enforce the provisions, conditions, and requirements 

of the following Sections of this Article: 13-101 …”  Section 13-101 applies the 
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requirements of Sections 8-301 and 8-505 to the services of competitive providers and of 

Electing Providers.  The regulations in Part 730 that are in issue are  based on Sections 8-

301 and 8-505, not the specific statutory distinctions regarding safe harbors or Section 

13-506.2(e) versus Section 13-712. There are more than 20 regulations based on Section 

8-301 in Part 730 that the Proposed Order would remove from Electing Providers but 

would continue to apply to other competitive providers.  The Competitive Providers 

submit that these regulations should be removed from all competitive services, based on 

both the Act and policy.  

The primary rule of statutory construction is to ascertain and effectuate the intent 

of the legislature.  Harrisonville Telephone Company v. Illinois Commerce Commission, 

212 Ill.2d 237 (2004).  The language of the statute is the best indication of the 

legislature’s intent.  Id.  Where the statutory language is clear, exceptions may not be 

read into it that the legislature did not express.  Id.  The legislature expressly stated that 

Electing Providers are subject to the same Section 13-101 requirements as are the other 

competitive providers, “(n)otwithstanding other provisions of this Section” (13-506.2).  

220 ILCS 5/13-506.2(k). 

Review of Section 13-506.2(k) makes it abundantly clear that the legislature was 

fully aware of how to exempt Electing Providers from other requirements of the Act, as 

well as how to continue to include such requirements.  For example, after specifying the 

safe harbor requirements in Section 13-506.2(d), the 2010 Act expressly removed the 

application of Section 13-518 for similar requirements.  220 ILCS 5/13-506.2(k).  

Moreover, after specifying the requirements for service quality, customer credits, and 

reporting in Section 13-506.2(e), Section 13-506(k) expressly removed the application of 
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Section 13-712 for similar requirements. Id.  After specifying the requirement for tariffs 

in Section 13-506.2(i), the 2010 Act expressly removed the application of Section 13-501 

for similar requirements. Id.   

But the 2010 Act did not remove the application of either Section 13-101 or the 

requirements therein for Sections 8-301 and 8-505 to Electing Providers.  Instead, the 

legislature expressly included the application of those requirements to Electing Providers.  

220 ILCS 5/13-506.2(k).  It is the application of the regulations under Part 730, which are 

based on Sections 8-301 and 8-505, to which the Competitive Providers take exception 

for the disparate treatment in the Proposed Order, because they are contrary to the 

statutory scheme that applies the “provisions, conditions, and requirements” of Section 

13-101 to the Electing Providers and the competitive providers alike.  The conflict 

between the statute and the proposed rule, and the absence of any support for the 

disparate treatment of the same competitive services subject to the same statutory 

requirements, undermines the Proposed Order and makes it in violation of the Act. 

A review of the Commission’s history of authority and interpretation of the Act 

establishes that the Part 730 rules in issue are specifically premised on Section 8-301.  

Under the Proposed Order, the competitive services of Electing Providers, but not the 

competitive services of other providers, would no longer be subject to Part 730.  Some of 

the Part 730 regulations would be made applicable to Electing Providers under a new Part 

737.  However, the competitive services of other providers would remain subject to Part 

730, including being subject to the over 20 sections of regulations that would not be 

applied to the competitive services of the Electing Providers.  These Part 730 regulations 

include: 
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Sections 730.200 (preservation of records), 730.310 (grade of service), 730.320 
(network service), 730.330 (construction work near utility facilities), 730.400 
(provisions for testing), 730.405 (call data records), 730.410 (call data reading 
intervals), 730.415 (call data recording equipment and testing facilities), 730.420 
(call data recording equipment requirements), 730.425 (initial test), 730.430 (as-
found tests), 730.435 (routine tests), 730.440 (request tests), 730.445 (referee 
tests), 730.450 (test records), 730.500 (adequacy of service), 730.505 (operator 
handled calls), 730.510 (answering time), 730.715 (central office administration 
requirements), and all or parts of subsections 730.515(a)&(e) (central office 
administrative requirements), 730.520(b) (interoffice trunks), 730.535(a) 
(interruptions of service), and 730.540(a) (installation requests).   
 
None of these specific requirements are found in the Act.  A review of the history 

of the Commission’s authority for imposing these regulations establishes that they are 

based on the general authority given to the Commission under Section 8-301 of the Act.  

See 27 Ill. Reg. 17997, effective December 1, 2003, for the fact that these sections pre-

date Section 13-712 of the Act and were adopted pursuant to the Commission’s authority 

under Section 8-301.  The regulatory scheme in Section 13-506.2 for Electing Providers 

specifically subjects those competitive services to the requirements imposed in Part 730 

for all competitive services under Sections 8-301 and 8-505 of the Act. 

Neither Staff nor the Proposed Order makes any attempt to address the express 

requirement of Section 13-506.2(k) applying Section 13-101 to the Electing Providers’ 

competitive services.  However, it has been insinuated elsewhere that the language in 

Section 13-101 stating that Sections 8-301 and 8-505 apply to competitive services 

“(e)xcept to the extent modified or supplemented by the specific provisions of this Article 

…” may be a basis for excluding Electing Providers’ competitive services from Sections 

8-301 and 8-505 regulation, considering that Section 13-506.2(e) has provisions for 

service quality.  But that argument applies with equal force for the other competitive 

services subject to the provisions for service quality under Section 13-712.  If the 
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modifications or supplements of Article XIII exclude one set of competitive services 

from the application of Sections 8-301 and 8-505, then they would do the same for the 

other set of competitive services.  If these modifications do not exclude a set of 

competitive services from Sections 8-301 and 8-505 requirements, then neither group of 

competitive services would be excluded.  In either event, the language in Section 13-101 

would need to be applied uniformly to both sets of competitive services.  Nothing in 

Section 13-506.2 changes that requirement.  The Proposed Order’s arbitrary and 

inconsistent application of the Sections 8-301 and 8-505 regulations under Part 730 is 

unreasonable and not supported by the Act. 

Staff suggests that the Section 13-712 language that service quality rules shall “at 

a minimum” require the provisions specified in that section would permit the 

Commission to impose additional regulations on the competitive providers.  But this 

argument does no better in attempting to advance support for the arbitrary approach taken 

in the Proposed Order.  Section 13-506.2 states that “(n)otwithstanding any other 

provision of this Act” (emphasis added) an Electing Provider may have its competitive 

retail telecommunications services “regulated pursuant to the terms of this Section” 

(emphasis added).  220 ILCS 5/13-506.2(b).  Section 13-506.2 then expressly subjects 

Electing Providers’ services to the requirements of Sections 8-301 and 8-505 

“(n)otwithstanding any other provision of this Section.”  220 ILCS 5/13-506.2(k).  The 

language in Section 13-712 suggesting that the Commission may adopt additional rules is 

far less definitive than the express directive in Section 13-506.2(k) that the Electing 

Providers shall be subject to Sections 8-301 and 8-505. 
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II. Commission’s Discretionary Authority  

  

 The underlying purpose expressed by the General Assembly in the passage of the 

2010 Act was the development of a competitive marketplace for competitive 

telecommunications services that would regulate their provision without the need of the 

previously imposed regulations.  Rep. Kevin McCarthy, Chairman of the House 

Telecommunications Committee and chief sponsor of the bill, stated that “The 

fundamental purpose of the Bill is to eliminate outdated regulation to level the playing 

field ...”  96th General Assembly, House of Representatives Transcription Debate, 137th 

Legislative Day, May 5, 2010, p. 138.  It was the expressed intent in the passage of the 

2010 Act to allow market forces, rather than regulatory requirements, to regulate the 

provisioning of local services where there are competitive providers.   

This intent presumes that there are sufficient providers of competitive services 

such that their existence in the marketplace would adequately regulate the quality of 

competitive services without the need of the Commission’s regulations.  The 

Commission’s most recent information of record indicates that approximately one third 

of the residential wireline and VoIP services in Illinois are provided by the aggregate of 

all of the companies other than the incumbent local exchange carriers.  Two thirds of the 

residential services remain provided by the incumbent local exchange carrier, such as 

AT&T.  (Illinois Commerce Commission Annual Report on Communications Markets in 

Illinois, Submitted to the Illinois General Assembly Pursuant to Section 13-407 of the 

Illinois Public Utilities Act, September 2011, pp. 2-3, 18 [“ICC 2011 Annual Report to 

the General Assembly”].)  In addition, there are more wireless subscribers in this market 
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than the total number of wireline and VoIP service subscribers combined.  Id., pp. 2-3, 

23.  Thus, the General Assembly has determined that because the competitive residential 

and business services of an incumbent carrier such as AT&T should be sufficiently 

regulated by the significantly smaller competing wireline and VoIP providers, plus the 

wireless carriers, continued application of “outdated regulation” is unnecessary and 

should be eliminated.  This is the policy approach adopted in the 2010 Act. 

If the market presence of these smaller competitive wireline providers, 

collectively only half the size of AT&T alone (ICC 2011 Annual Report to the General 

Assembly, supra), and the other marketplace forces are sufficient to regulate AT&T’s 

competitive services without Commission regulations, then how much greater is the 

regulatory impact of these same marketplace forces on each of the smaller competitive 

providers, which individually is but a fraction of that one third residential market share, 

when confronted with not only the other competitive providers, but also with competing 

with AT&T?  It is not sustainable to maintain that marketplace forces eliminate the 

justification for subjecting AT&T to the Part 730 regulations above noted, but that those 

same marketplace forces, plus AT&T’s dominance, fail to support the removal of the 

same regulatory requirements from the smaller competitive providers.  

The above provisions of Part 730 are not specifically required by the Act.  It is 

within the Commission’s discretion to remove those regulatory requirements on 

competitive services to allow the marketplace forces described by the General Assembly 

to regulate competitive services.  However, it would be arbitrary and unreasonable to 

remove the AT&T competitive services from these regulatory requirements while seeking 

to maintain those regulations for smaller competitive providers.   
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To the extent that certain statutory specifics, such as those found in Sections 13-

506.2(e) and 13-712, differ, those specific statutory requirements should be identified and 

applied in the rules accordingly.  But both the Electing Providers and the other 

competitive providers are subject to Sections 8-301 and 8-505 of the Act, which authorize 

the Commission to adopt the regulations of Part 730.  The requirements arising from 

sections of the Act that apply to the competitive services of both the Electing Providers 

and the other competitive providers must be uniformly applied.  And it is only as to these 

Part 730 requirements that the Competitive Providers take exception to the proposed 

disparate and arbitrary application found in the Proposed Order.   

The statute and policy enunciated by the General Assembly, and the facts before 

the Commission, require that these sections of Part 730 either be uniformly removed 

from, or uniformly applied to, all competitive services, both those of the Electing 

Providers and of the other competitive providers. 

 

III. Exceptions of the Competitive Providers 

 

For the reasons above stated in the Competitive Providers’ brief on exceptions, 

the Competitive Providers except to the Proposed Second Notice Order’s analysis and 

conclusion as to the amendments to Part 730.  Therefore, the entirety of Section III. 

Commission Conclusion of the Proposed Order should be deleted and replaced with the 

following: 

III. COMMISSION CONCLUSION 
 
Staff notes that the Act has provided a new regulatory scheme for 

Electing Providers and subjects the Electing Providers to additional 
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regulatory requirements not applicable to other competitive providers.  
CTCA does not disagree that there are some different regulatory 
requirements between Electing Providers and other competitive providers 
stated in the Act and agrees that those specific differences should be 
reflected in the rules.   

 
However, CTCA is not contesting those differences.  CTCA 

addresses other requirements of the Section 13-506.2 regulatory scheme, 
i.e., the Act’s express provision that Electing Providers, like other 
competitive providers, remain subject to Section 13-101 and its 
application of Sections 8-301 and 8-505.  It is only the provisions of Part 
730 of the Commission’s rules that arise from this statutory authority, 
applicable to Electing Providers and other competitive providers alike, that 
CTCA addresses.  Verizon agrees with CTCA.  Staff does not respond to 
the Section 13-506.2(k) requirement applying Section 13-101 to Electing 
Providers. 

 
It must be noted that CTCA does not challenge the general premise 

of the proposed rule, i.e., that the General Assembly has decided that the 
marketplace should substitute for outdated regulation of competitive 
services.  What CTCA challenges is the removal of these regulations from 
Electing Providers and not from other competitive providers subject to the 
same statutory requirements.  Indeed, it would be difficult to argue that if 
the marketplace competition from smaller competitive providers is 
sufficient to substitute for formal regulation of Electing Providers, such as 
AT&T, the same marketplace competition would not be sufficient to 
substitute for formal regulation of each of the smaller competitive 
providers which collectively amount to half of AT&T’s size.   

 
It is the objective of the rulemaking proceeding to implement the 

intent and purpose of the Act.  The General Assembly has expressly stated 
that both Electing Providers and other competitive providers shall be 
subject to the provisions of Section 13-101.  However, it is equally clear 
that the legislature has adopted a policy that there is sufficient competition 
in the marketplace for competitive services to substitute for outdated 
regulation.  This would support the removal of the Part 730 requirements 
from all competitive services subject to Section 8-301 and 8-505 pursuant 
to Section 13-101.  Some of the current requirements will remain in other 
Parts of the Commission’s rules currently under review.  In those rules the 
Commission shall undertake to implement all of the specific distinct 
statutory requirements applicable as to Electing Providers and those 
applicable as to competitive providers.  Where the Act has retained 
statutory provisions uniformly to both sets of providers, the rules should 
reflect that uniformity.  We will proceed in that manner here by exempting 
all services classified as competitive from the application of Part 730. 
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The Competitive Providers further submit that the proposed rule attached as the 

appendix to the Proposed Order should be deleted and replaced with the proposed rule 

that is attached as an appendix to this brief.  

 
IV. STATEMENT IN SUPPORT OF REQUEST FOR ORAL ARGUMENT 

 

The Competitive Providers believe that the Commission will benefit from an oral 

presentation regarding the important public policy issues addressed in this Brief on 

Exceptions that affect not only the instant rulemaking but numerous other rulemaking 

proceedings currently pending.  Accordingly, the Competitive Providers respectfully 

request that the Commission grant oral argument. 

 

V. CONCLUSION 

 

For the foregoing reasons, the Competitive Providers’ Exceptions to the Proposed 

Order in this proceeding should be adopted. 

  
Dated: January 27, 2012   Respectfully submitted, 

Cable Television and 
Communications Association  

       
_______/s/_________________________ 

    Michael W. Ward 
John F. Ward, Jr. 
Ward & Ward, P.C. 
One Rotary Center 
1560 Sherman Ave., Suite 310 
Evanston, IL 60201 
224-420-9766 
mwward@dnsys.com 
jward@levelerllc.com 


