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 Pursuant to Section 200.190 of the Rules of Practice of the Illinois Commerce 

Commission (the “Commission” or the “ICC”), the Citizens Utility Board (“CUB”), 

through its attorneys, hereby submits its response to Commonwealth Edison Company’s 

(“ComEd” or “the Company”) Motion to Strike Portions of CUB witness Scott 

Hempling’s Pre-Filed Direct Testimony (“Motion”) filed on January 20, 2012.  For the 

reasons set forth below, ComEd’s Motion must be denied. 

INTRODUCTION 

 ComEd’s motion inappropriately attempts to restrict the matters currently before 

the Commission in this case by excluding proper testimonial evidence of a regulatory 

expert with nearly 25 years experience in utility regulatory policy matters in a case of 

first impression before this Commission.  Mr. Hempling’s testimony is squarely within 

the scope of this proceeding.  He provides his expert opinion on (1) the purpose of this 

proceeding and (2) the proper regulatory considerations within the Commission’s 

authority under the recent additions to the Public Utilities Act (the “Act” or the “PUA”), 

Public Acts 97-0616 and 97-0646 (“Public Acts”).  As ComEd admits, the Public Acts 

“significantly changed Illinois electric utility ratemaking.”  Motion at 1.  ComEd’s 
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Motion implies that the new Public Acts essentially relegate the Commission to merely 

filling in the blanks of the statutorily-defined formula.  The scope of this proceeding 

under the Public Acts—and the other sections of the PUA—however is not limited to 

ComEd’s view of the world.   

The new section 16-108.5 of the PUA presents significant questions of regulatory 

policy as to the issues the Commission must resolve in this proceeding—questions that 

require expert analysis.  While Mr. Hempling happens to be a lawyer, his testimony is not 

legal argument but rather presents his view of the policy considerations the Commission 

must make within the new statutory framework.  Because his view of the regulatory 

policy issues at play under the new statute does not comport with ComEd’s view of the 

world does not mean it is inadmissible testimony.   

The Commission has a vital role to effectively and comprehensively regulate 

public utilities.  220 ILCS 5/1-102.  This is the first case that the Commission is 

conducting under the new statute.  Mr. Hempling’s testimony addresses the policy gap 

between the new provisions of the Act and other provisions that require the Commission 

to ensure least cost service under just and reasonable rates.  That is, although the new 

provisions change the form of regulation, they in no way affect the substance of 

regulation.  Nor do the new provisions alter the Commission’s obligation to ensure that 

utilities are “effectively and comprehensively” regulated.  220 ILCS 5/1-102.  In fact, 

these new provisions require the ICC to ensure that costs to be recovered through formula 

rates must be “prudently incurred and reasonable in amount consistent with Commission 

practice and law.”  220 ILCS 5/16-108.5(c)(1).  Mr. Hempling’s testimony aids the 

Commission in making this important determination. 
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I. MR. HEMPLING’S TESTIMONY WILL ASSIST THE COMMISSION IN 
MAKING THE FINDINGS OF FACT NECESSARY IN THIS CASE 

 
ComEd’s Motion, particularly the portions arguing relevance of Mr. Hempling’s 

testimony, is generally premised on ComEd’s apparent belief that the scope of this docket 

is narrowly-defined to determining “whether Rate DSPP complies with the law or 

whether the initial inputs for Rate DSPP result in just and reasonable rates.”  Motion at 4.  

ComEd also believes recommendations proffered by witnesses in this case should be 

limited to tariff revisions or cost adjustments.  Motion at 5.   

The Commission is not limited to those narrow evaluations—in fact, PA 07-0616 

enumerates several other considerations.  For example, the Commission’s investigation of 

the tariff must be consistent with all other, non-conflicting provisions of Article IX, and 

must allow recovery of only only prudently-incurred costs.  220 ILCS 5/16-108.5(c), 

5/16-108.5(c)(1).  The Commission must also determine the recovery of incentive 

compensation expense, pension and other post-employment benefits expense, rate case 

expense, and numerous other issues.  220 IlCS 5/16-108.5(c).  In its Motion, ComEd 

itself agrees that the Commission maintains its many powers under the other provisions 

of the PUA.  For example, ComEd notes that in the annual review required by subsection 

D of section 16-108.5, the ICC must “determine whether the utility’s actual costs under 

the program are prudent and reasonable.”  Motion, App. A at 1-2.   The Commission also 

retains its broad duties under the PUA to ensure that customers in Illinois receive 

adequate, efficient, reliable, environmentally safe and least-cost public utility services.  

220 ILCS 5/1-102; ComEd Ex. 1.0 at 7.  Carrying out the Commission’s duties to set just 

and reasonable rates based on costs that are prudently incurred and comport with all other 

sections of Article IX require both factual and policy evidentiary bases. 
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The General Assembly has declared that the goals and objectives of public utility 

regulation are, among other things, to ensure that the application of rates is based on a 

public understandability and acceptance of the reasonableness of the rate structure and 

level; to ensure that rates for utility service are affordable, and to ensure the fair treatment 

of consumers and investors such that the impacts of regulatory actions on all sectors of 

the State are carefully weighed.  220 ILCS 5/1-102(d)(vii).   

Mr. Hempling acknowledges that the new provisions to the Act authorize ComEd 

(and any other “participating utility”) to invest in smart grid technologies.  Mr. 

Hempling’s point is not that ComEd should be denied recovery for the prudent and just 

and reasonable costs it incurs in making these investments, but rather that in making 

these investments, ComEd is embarking on an experiment.  To CUB’s knowledge, smart 

meters and other smart grid technologies have not been implemented on the scale that 

ComEd is on the precipice of doing.  Mr. Hempling’s testimony is that while embarking 

on this experiment, ComEd, as well as its customers, have a stake in ensuring that the 

experiment is successful.  Accordingly, Mr. Hempling recommends that the Commission 

take actions that ensure that ComEd and its customers share the risks of conducting this 

experiment and that the utility has a stake in making sure the experiment works.  

Excluding this testimony would serve to severely restrict the record in a proceeding that 

will establish the foundation for billions of dollars of rate payer-funded investment in this 

new venture, under an untested regulatory scheme.  Only this Commission has the 

authority to determine what constitutes prudent costs and “just and reasonable” rates; 

whether a cost is “just and reasonable” is a policy-and fact-based decision that requires an 
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evidentiary basis.  This is the foundation for much of the testimony ComEd improperly 

seeks to strike. 

As Mr. Hempling makes clear in his testimony, his purpose is to address how the 

Commission can hold ComEd (and any other participating utility) accountable to the 

Commission’s standards.  See CUB Ex. 2.0 at 6.  In this, the Commission’s first 

evaluation of rates proposed under the new legislation, testimony with recommendations 

on how the Commission should carry out its duties under the PUA falls squarely within 

the definition of relevant and admissible evidence. 

A. Relevance 

Illinois Rule of Evidence 402 states that all relevant evidence is admissible.  

Relevant evidence is that having “any tendency to make the existence of any fact that is 

of consequence to the determination of the action more probable or less probable than it 

would be without the evidence.”  Rule 401.  While the Commission generally follows the 

rules of evidence and privilege applied in civil cases in the Illinois circuit courts, the 

Commission’s rules favor a more liberal admissibility standard and explicitly provide that 

“evidence not admissible under such rules may be admitted if it is of a type commonly 

relied upon by reasonably prudent persons in the conduct of their affairs.” 83 Ill. Admin. 

Code § 200.610. 

Facts of consequence in this docket include the usual ICC questions regarding 

whether costs are prudently-incurred and whether rates are just and reasonable.  

However, in this case of first impression, there are many additional facts which can aid 

the Commission in navigating this proceeding and setting precedent for future formula 

rate proceedings under the new legislation.  Other relevant facts include the purpose of 



 6

this proceeding and the proper regulatory considerations within the Commission’s 

authority under the recent additions to the PUA.   

Still other relevant facts, on which regulatory expert testimony is extremely useful 

for the Commission, include broad understanding of the new legislation and how it 

impacts the Commission’s decisions.   

The legislation requires four separate and complicated filings, three of which are 

investigated in a Commission docket and one of which has been presented as an 

informational filing.  See 220 IlCS 5/16-108.5(b), 16-108.5(c), 16-108.5(d), 16-108.5(f).  

The interplay of these filings, and the considerations of each, requires an expert with 

significant regulatory experience to navigate.  The ALJs recognized as much when they 

asked ComEd for a summary or “roadmap” of the statute under which this docket was 

filed.  Tr. at 13.   

ComEd’s contentions that Mr. Hempling’s testimony about the statute is not 

relevant is surprising in light of their own filing, ComEd witness Ross Hemphill’s 

“Overview of Public Act 97-0616 Regulatory Framework and Milestones Applicable to 

Commonwealth Edison Company’s Filing of a Proposed Perofrmance-Based Formula 

Rate Tariff.”  ComEd Ex. 1.2.  Dr. Hemphill’s “Overview” includes discussion not only 

on Rate DSPP, but also on the “Filing of Performance Metric and Annual Reporting 

Requirements,” “Filing of Infrastructure Investment and Job Creation Plan and Annual 

Reporting Requirements,” and “Filing of Smart Grid Advanced Metering Infrastructure 

Deployment Plan and Annual Reporting Requirements.”  ComEd Ex. 1.2.  CUB witness 

Mr. Hempling presents an alternative view of the regulatory framework of the recent 

additions to the PUA.  It is readily apparent from a reading of Dr. Hemphill’s whitepaper 
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that these different parts of the statute all work together; thus, the Commission must 

consider the statute broadly in making determinations in each individual filing.  Like 

ComEd’s “roadmap” provided to the ALJs and ComEd witness Hemphill’s whitepaper, 

Mr. Hempling’s expert testimony aids the Commission by explaining the statute and the 

Commission’s abilities under it, providing a regulatory policy context the Commission 

would have no other opportunity to consider.  

The scope of this docket should not be defined by the issues ComEd chose to 

present in their direct testimony and roadmap; other experts able to provide guidance to 

the Commission must be allowed to do so. 

The guidance provided thus far by the ALJs on the scope of this proceeding 

stated, “We do not define here the scope of the proceeding at bar...” and declined to 

prohibit all issues related to rate design from consideration in this docket.  Notice of 

ALJs’ Ruling, Docket 11-0721 (Jan. 6, 2012) at 1.  The ALJs recognized that there are 

other relevant issues in this case aside from those proferred by ComEd.  The Commission 

must now make explicit that more than just costs plugged into a formula are relevant in 

this proceeding. 

B. Proper Scope of Direct Testimony 

ComEd complains that Mr. Hempling does not quote or cite the Company’s direct 

testimony, and does not cite their proposed formula, and thus believes the testimony to be 

improper.  Motion at 5.  ComEd notes no legal, evidentiary standard for the notion that 

the direct testimony of one party must be responsive to the direct testimony of another.  

No such standard exists.  So long as the testimony is not inadmissible for some 

evidentiary reason, nothing in the Commission’s Rules or in the Illinois Rules of 
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Evidence limits a responding party’s direct testimony to the scope of the petitioning 

party.  This testimony was submitted as part of CUB’s case-in-chief.  Unlike rebuttal, 

which is intended “to present contradictory evidence or arguments” (Black’s Law 

Dictionary 3rd Pocket Ed.), parties should be permitted to present any relevant and 

otherwise-admissible evidence in direct testimony.  

Direct testimony that is not responsive to the direct testimony of another party can 

be, and often is, relevant.  The Commission should give no credence to ComEd’s 

suggestions otherwise. 

 

II. MR. HEMPLING’S EXPERT OPINIONS ARE PROPER FOR THE 
COMISSION TO CONSIDER 

 
Rule 702 of the Illinois Rules of Evidence provides that “[i]f scientific, technical 

or other specialized knowledge will assist the trier of fact to understand the evidence or to 

determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, 

training, or education, may testify thereto in the form of an opinion or otherwise.”   

The statements and recommendations in Mr. Hempling’s Direct Testimony are 

well within his knowledge and experience.  The probative value of Mr. Hempling’s 

statements, and the weight to be attributed to them, will be determined by the 

Administrative Law Judges (“ALJs”) and the Commission.  These portions of testimony 

at issue in the Motion are properly included in Mr. Hempling’s expert testimony. 

Defining the scope of expert testimony, the Illinois Supreme Court held that, 

Expert evidence is admissible when the witnesses offered 
as experts have peculiar knowledge or experience not 
common to the world, which renders their opinions 
founded on such knowledge or experience an aid to the 
court or jury in determining the question at issue. Expert 
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testimony is proper when the subject matter of the inquiry 
is of such a character that only persons of skill or 
experience in it are capable of forming a correct judgment 
as to any fact connected therewith.   
 

Mahlstedt v. Ideal Lighting Co., 271 Ill. 154 (1915).  This standard is echoed in the 

Commission’s Rules of Practice, which – though they generally adopt the civil rules of 

evidence – specifically allow evidence not otherwise admissible in civil cases “if it is of a 

type commonly relied on by reasonable prudent persons in the conduct of their affairs.”  

83 Ill. Admin. Code Part 200.610.   

Since the Commission ultimately must determine the reliability of any witness or 

testimony, excluding that evidence serves no purpose other than to undermine the 

Commission’s policy “to obtain full disclosure of all relevant and material facts to a 

proceeding.”  83 Ill. Admin. Code Section 200.340.  ComEd agrees that Public Acts 97-

0616 and 97-0646 “significantly changed Illinois electric utility ratemaking.”  Motion at 

1.  Mr. Hempling’s testimony, based on his years of regulatory experience, addresses 

how significant those changes are, how the Commission can respond, and how ComEd’s 

proposed Rate DSPP should be evaluated.  Such testimony is entirely proper. 

Expert testimony is allowed when the subject is difficult of comprehension and 

explanation and the witness’ testimony will aid the trier of fact in understanding it.  

Mache v. Mache, 218 Ill. App. 3d 1069, 1077 (1st Dist. 1991), citing Hernandez v. Power 

Construction Co. (1978), 73 Ill.2d 90.  Typically this where the expert has knowledge or 

experience not common to a layperson and that knowledge or experience would aid the 

trier of fact in determining the facts at issue.  Martin v. Sally 341 Ill. App. 3d 308, 315 

(2nd Dist. 2003); In re Detention of Tittlebach, 324 Ill. App. 3d 6, 10 (2nd Dist. 2001).  

The critical issue is whether the expert's legal testimony aids the trier of fact by 
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explaining a factual issue beyond its ordinary knowledge or whether the opinion merely 

recites a legal conclusion. Eychaner v. Gross, 321 Ill. App. 3d 759, 779 (1st Dist. 2001). 

The admission of expert testimony is within the discretion of the trial court and will not 

be reversed on appeal absent an abuse of discretion.  Tittlebach, 324 Ill.App.3d at 10. 

It is true that expert testimony on legal conclusions that determine the outcome of a 

case are inadmissible.  Good Shepherd Manor Found. v. City of Momence, 323 F. 3d 557, 

564 (7th Cir. 2003) (rejecting testimony of an expert witness and law professor whose 

testimony “was largely on purely legal matters and made up solely of legal conclusions,” 

such as conclusions that the city’s action violated the Fair Housing Amendments Act.)  

However, experts are permitted to directly express their opinions on an ultimate issue.  

Watson v. State Farm Fire and Casualty Co. (1984), 122 Ill.App.3d 559, 77 Ill.Dec. 670, 

461 N.E.2d 57; Crump v. Universal Safety Equipment Co. (1979), 79 Ill.App.3d 202, 34 

Ill.Dec. 513, 398 N.E.2d 188).  Illinois courts have found that discretion in barring expert 

testimony has not been abused where it might confuse the trier of fact, rather than aid, or 

where a party has offered testimony that simply applied a law to a set of facts, for 

example: 

• Where the expert also filed an appearance as an attorney for one of the parties, 

with the result that the testimony was presumed barred unless the party could 

establish that it was necessary.  Northern Moraine Wastewater Reclamation Dist. 

v. Illinois Commerce Comm’n, 392 Ill. App. 3d 542, 573 (2nd Dist. 2009).  In that 

case, the District did not establish that the attorney was the only expert who could 

testify to regarding how Clean Water Act requirements regarding the District’s 
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wastewater treatment system were implemented, therefore the district court did 

not abuse its discretion in barring the testimony. 

• Where the expert “merely applied facts to the language in the Illinois Trust and 

Trustee’s Act, formulating the opinion that the trustees were ‘imprudent in the 

performance of their duties.’” McCormick v. McCormick, 180 Ill. App. 3d 184, 

205 (1st Dist. 1988).  The court concluded that since he “offered no more than a 

legal opinion” in support of a party’s position, without testimony that would “aid 

the trier of fact in the search for the truth,” the trial court did not abuse its 

discretion in excluding the testimony.  McCormick, at 205.   

• Where the expert opinion might result in confusion as to the existing standard of 

care under Illinois real estate law.  Sohaey v. Van Cura, 240 Ill. App. 266, 274 

(2nd Dist. 1992). 

• Where an expert offered his opinion based upon his interpretation of case law that 

the custom and practice of a general partner in financing loans for partnerships 

meant that the defendant had breached his fiduciary duty, including identification 

of the standard for a breach of fiduciary duty in Illinois law.  LID Assoc. v. 

Dolan 324 Ill.App.3d 1047, 1058 (1st Dist. 2001). 

A legal conclusion is something that does not require the finder of fact to “take some 

analytical step, no matter how small, from the contents of the admissions to the final 

conclusion that the party seeks to establish.” Hubeny v. Chairse, 305 Ill. App. 3d 1038, 

1043-44, (2nd Dist. 1999).  For example, in reviewing a grant of summary judgment, the 

court concluded a request for the admission of factual matters was proper where the court 

was required to take an inferential step from the ultimate facts that the agreement had 
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been made to do certain work, that the work had been done, and that the money had not 

been paid, though it was owed as a result of the work done, to the conclusion that 

plaintiff was in breach of the contract and that summary judgment in favor of the 

defendant was appropriate. Montalbano Builders, Inc. v. Rauschenberger  341 Ill. App. 

3d 1075, 1081 (3rd Dist. 2003)  This required inference leads to the characterization of 

the statements as questions of fact. Since the request was for admission of factual matters, 

it was appropriate for the court to rely on them in granting summary judgment. The trial 

court's ruling is affirmed.   

In this case, Mr. Hempling properly leaves the analytical steps to reach conclusions in 

the Commission’s hands – therefore avoiding drawing improper legal conclusions.  

ComEd believes that the ultimate legal conclusion to be drawn by the Commission in this 

proceeding is whether “ComEd[‘s] proposed Rate DSPP and the costs to be recovered 

under it” are proper under Illinois law.  ComEd’s Motion to Strike at 4.  However, as 

explained above, the Commission is not limited to this narrow conclusion, but rather is 

required to determine if ComEd’s proposal is “just and reasonable” and whether it 

includes only prudently incurred costs.  220 ILCS 5/16-108.5(c), (c)(1).  It is undisputed 

that the Commission retains duties under the PUA that pre-date its most recent revisions, 

like the duty to ensure that customers in Illinois receive adequate, efficient, reliable, 

environmentally safe and least-cost public utility services.  220 ILCS 5/1-102.   

Like the considerations properly admitted into evidence in Montalbano, Mr. 

Hempling’s testimony suggests to the Commission “risks” and “opportunities” that can 

be considered within the discretion held by the Commission when reviewing ComEd’s 

proposed formula and inputs.  For example, Mr. Hempling testifies that, under the Act, 
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utility expenditures involve the risks of under-budgeting, going over schedule, under-

performing, or overlooking more cost-effective expenditures.  CUB Ex. 2.0 at 11.  Then, 

Mr. Hempling testifies as to how the formula rate process at issue in this proceeding can 

affect each of these risks.  Id.  Without determining whether the Commission should find 

any particular part of Rate DSPP too risky or not opportunistic enough, Mr. Hempling 

provides the Commission with suggested considerations that the Commission should 

evaluate before concluding that any particular feature of Rate DSPP or expenditure 

approved thereunder is prudent or reasonable. Id. at 12.  The court in Montalbano 

admitted evidence that went one step further, providing specific facts required to draw a 

particular legal conclusion, than the questions Mr. Hempling has posed to the 

Commission.  Mr. Hempling’s testimony is thus not improper legal conclusion under 

Illinois law. 

ComEd cites three cases in its motion: 

• A footnote from a Southern District of New York case centered on the question of 

whether or not an indictment under the Foreign Corrupt Practices Act (“FCPA”) 

was proper.  U.S. v. Bodmer, 342 F. Supp. 2d 176, 182 fn 7 (S.D.N.Y. 2004).  In 

that case, the defendant offered a memo from a law professor as support for the 

dismissal of the indictment.  Id.  The court noted that since “expert opinions on 

purely legal questions of American law are not admissible for any purpose,” the 

professor’s declaration was “stricken.”  Id. 

• A case where the expert applied the facts to the relevant law and offered an 

opinion that “undue influence” existed in a relationship, which was the legal 

conclusion at issue.  Mache, 218 Ill. App. 3d 1077.  In that case, the appellate 
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court concluded the district court had not abused its discretion in striking the 

testimony.  Id. 

• A review of a preliminary injunction offered to stop the sale of stock where 

plaintiffs alleged a violation of the Oregon Business Corporation Act, concluding 

the plaintiff failed to meet the burden required to sustain the injunction.  Magee v. 

Huppin-Fleck, 279 Ill. App. 3d 81, 86 (1st Dist. 1996).  In that case, both parties 

had presented testimony regarding the meaning of the Act, and the appellate court 

determined it was not necessary or proper to have included expert testimony 

concerning the proper interpretation of Oregon law in the district court’s decision.  

Id. at 86. 

None of these cases addresses what Mr. Hempling testified to: the first tariffs proposed 

by an electric utility within the first performance-based formula rate provision of the 

Illinois Public Utilities Act.   

ComEd elected to become a participating utility in the formula rate process, 

committing itself to making statutorily defined investments in infrastructure upgrades 

totaling $2.6 billion and in meeting new performance metrics.  ComEd Ex. 1.0 at 5, 6.  

As the Company itself testifies, “the Commission continues to exercise regulatory 

authority over ComEd and its retail rates as provided by the PUA.”  ComEd Ex. 1.0 at 7.  

ComEd addressed the mechanics of the new statute in ComEd Ex. 1.2, a whitepaper 

providing an overview of the statutory framework, requested by the Administrative Law 

Judges.  Tr. at 13 (Nov. 22, 2011).  

It is Mr. Hempling’s expert opinion that the “new provisions emphasize a 

consistency of interest between the utility and its customers:  the interest in clear 
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expectations for performance, and for the consequences of meeting or not meeting those 

expectations for performance.”  CUB Ex. 2.0 at 6. It is his opinion that in fact these new 

provisions, put into operative effect by ComEd, create new “opportunities to improve the 

electric industry's performance, in terms of both innovation and cost-effectiveness.”  Id.   

His testimony then goes on to identify the risks he perceives that would limit those 

opportunities, CUB Ex. 2.0 at 7, and identify how the Commission should carry out its 

responsibilities under the Act’s new sections, CUB Ex. 2.0 at 7-8.   

Mr. Hempling provides specific recommendations for the ICC to use as 

evaluation tools for ComEd’s proposed investment plans, CUB Ex. 2.0 at 41-52, 

recommendations which are based on the scope of the statutory requirements ComEd 

must meet to maintain its eligibility to participate in the formula rate at issue in this case.  

See ComEd Ex. 1.0 at 6-8, ComEd Ex. 1.2, ComEd Summary of Statutory Provisions at 

4; 16-108.5(b), 16-108.5(f)(5).  His testimony offers options for the ICC based upon his 

years of regulatory experience, options that parties are free to challenge in testimony.  

What his testimony does not offer is improper legal opinion. 

Moreover, ComEd’s assertion that Mr. Hempling’s testimony consists largely of 

legal opinion (Motion at 6-7) ignores the fact that testimony at the Commission often 

straddles the line between expert opinion and legal opinion.  One need only look to 

ComEd’s petition for alternative rate regulation in Docket 10-0527 as an extreme 

example of that phenomenon.  Much of the testimony in that case – including ComEd’s – 

was about whether ComEd’s alternative rate regulation plan was consistent with section 

9-244(b) of the Act.  ComEd’s main witness, Dr. Hemphill testified that one purpose of 

his Direct Testimony was to “show that ComEd’s alternative regulation proposal meets 
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each of the criteria set out in Section 9-244 of the [PUA].”  In re Commonwealth Edison 

Co., ICC Docket 10-0527, ComEd Ex. 1.0 at 2:30-31.  In his Rebuttal Testimony, Dr 

Hemphill went further.  Section V of his Rebuttal Testimony was entitled “ComEd’s 

Alternative Regulation Proposal Meets the Standards of Section 9- 244(b).”  In re 

Commonwealth Edison Co., ICC Docket 10-0527, ComEd Ex. 6.0 at 38:840.  Following 

the heading in that section, Dr. Hemphill spent the next seven-plus pages explaining why 

ComEd’s alternative regulation plan was consistent with the various subsections of 

section 9-244.  Id. at 38:841-46:1003.  Dr. Hemphill continued with his “non-legal” 

opinions in his Surrebuttal Testimony.  There, Section VI was entitled “Rider ACEP 

[‘Accelerated Customer Enhancements Pilot’] Is Lawful.”  In re Commonwealth Edison 

Co., ICC Docket 10-0527, ComEd Ex. 8.0 at 20:431.  Subsections A and B under Section 

VI were entitled, respectively, “Section 9-244 Is Not Governed by the Requirements of 

Sections 8-406 and 9-211 of the PUA” and Rider ACEP Meets the Requirements of 

Section 9-244(b).”  Id. at 20:436-437, 20:446.  Despite their very legal-sounding titles, 

the ensuing discussion under both subsections is dedicated to what ComEd would almost 

certainly argue is non-legal opinion.  Id. at 20:436-21:473.   

 The testimony in Docket 10-0527 may be a glaring example, but it is not 

uncommon that testimony in Commission proceedings borders on legal opinion.  Mr. 

Hempling’s Direct Testimony in this case, just like Dr. Hemphill’s various testimonies in 

Docket 10-0527, while touching on legal issues, does not constitute legal opinion. 
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