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I. BACKGROUND 
 
 Effective October 1, 2010, Central Illinois Light Company d/b/a AmerenCILCO 

and Illinois Power Company d/b/a AmerenIP merged with and into Central Illinois Public 

Service Company d/b/a AmerenCIPS ("AmerenCIPS"), leaving AmerenCIPS as the sole 

legal surviving entity.  Simultaneously, AmerenCIPS changed its name to Ameren 

Illinois Company d/b/a Ameren Illinois ("Ameren Illinois"), and thus as the successor to 

AmerenIP, is the Respondent in this docket. 

 On February 9, 2011, the Illinois Commerce Commission (“Commission”) entered 

its Initiating Order for this proceeding (“Initiating Order”).  In the Initiating Order the 

Commission acknowledged that in the Final Order in Docket No. 04-0294, it had 

approved, with modifications, a rider (“HMAC Rider”) under which Ameren Illinois would 

share the cost of asbestos litigation between shareholders and ratepayers.  The Final 

Order directed Ameren Illinois to file the HMAC Rider to be effective January 2, 2007.  
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The HMAC Rider was established along with a trust fund with an initial balance of $20 

Million (the “Fund”).  The HMAC Rider allows the utility to withdraw from the Fund 90% 

of the amount by which its annual cash expenditures for prudently incurred HMAC 

Costs exceed the amount in base rates; or the utility shall deposit in the Fund 90% of 

the amount by which the amount in base rates exceeds the utility‟s cash expenditures 

for prudently incurred HMAC Costs.  HMAC Costs is a defined term in the HMAC Rider. 

 The HMAC Rider further provides that prior to its application, the Commission 

may initiate a proceeding to: (i) determine the prudence of annual cash expenditures for 

HMAC Costs, (ii) reconcile the amount of prudently incurred HMAC Costs for each year 

with the amounts withdrawn from the Fund, and (iii) determine that the amounts 

deposited into and withdrawn from the Fund were correct.  The Commission may, after 

hearing, order the amount necessary to reconcile the amounts actually deposited into or 

withdrawn from the Fund with the amounts determined by the Commission to be correct 

or proper, to be deposited into or withdrawn from the Fund. 

 The HMAC Rider requires Ameren Illinois to file with the Commission an annual 

report for each Annual Recovery Period no later than 60 days after the end of the 

period. The rider operates on a calendar-year basis, and the 2010 annual report was 

filed on February 15, 2011, as required by to the Initiating Order.  This docket initiated 

the investigation for AIC for the period from January 1, 2010, through December 31, 

2010 (“Reconciliation Period”). 

In this docket the Commission required Ameren Illinois to reconcile the amount of 

prudently incurred HMAC Costs for each year with the BASE amount, and any amounts 

withdrawn from and deposited into the Fund as defined in the HMAC Rider.  Ameren 
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Illinois is also required to state the standards by which it is claiming costs incurred are 

prudent, by reference to the HMAC Rider, the Commission‟s Order in Docket No. 04-

0294, or to any other pertinent standard.  Additionally, Ameren Illinois is to include a 

schedule presenting cumulative totals of incremental costs and cumulative totals of 

recoveries, by customer class, to the extent such information is reasonably available. 

On November 1, 2011, a pre-hearing conference was held to set the schedule in 

this matter.  On January 19, 2012, an evidentiary hearing was held.  Ameren Illinois 

appeared by telephone and Commission Staff (“Staff”) appeared in person.  No parties 

have intervened.  

The parties entered their testimony, supporting exhibits, and schedules into the 

evidentiary record via Affidavits.  Ameren Illinois filed an Affidavit for each of its 

witnesses on e-docket January 20, 2012.  Also on January 20, 2012, and pursuant to 

Part 255 of the Illinois Administrative Code (83 Ill. Adm. Code Part 255), Ameren Illinois 

filed on e-docket Certificates of Publication, identified as Ameren Exhibit 3.0 (Parts 1 

and 2), along with a supporting Affidavit.  Staff filed its Affidavit on January 23, 2012.  

The record was marked “Heard & Taken”.   

 

II. TESTIMONY 

 A. Ameren Illinois 

 Steven D. Martin, Supervisor, Regulatory Accounting, sponsored direct testimony 

and supporting exhibits identified as Ameren Exhibits 1.0, 1.1 and 1.2, and an Affidavit 

identified as Ameren Exhibit 1.3.  Mr. Martin testified that the HMAC Costs for 2010 

were $352,780.83 as reflected on Ameren Exhibit 1.1, and that the costs meet the 

definition of HMAC Costs as described in the HMAC Rider.  Mr. Martin testified that 
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Staff confirmed the reconciliation of 2009 activity, which determined that Ameren Illinois 

should pay $487,694.15 to the Fund.  This Fund contribution was received by the trust 

on April 15, 2010.  No other withdrawal or contribution was made in 2010.  Ameren 

Exhibit 1.1 presented cumulative totals of incremental costs and recoveries.  There 

have been no recoveries through December 31, 2010.  Accordingly, no analysis has 

been conducted to determine the incremental costs on a 60 customer class basis.  The 

amount earned in the Fund during the Reconciliation Period is $1,888.14, and is in the 

form of interest accumulated on the account.  This amount is reflected on Ameren 

Exhibit 1.2. 

Danielle R. Moskop, Litigation Paralegal, sponsored direct testimony and 

supporting exhibits identified as Ameren Exhibits 2.0 and 2.1, and an Affidavit identified 

as Ameren Exhibit 2.2.  The purpose of Ms. Moskop‟s testimony was to respond to the 

Initiating Order in this proceeding, which requests a description of the standards by 

which Ameren Illinois claims the HMAC Costs are prudent.  The HMAC Costs incurred 

in 2010 are in the form of settlement costs and legal expenses which fall within the 

definition of HMAC Costs.  These claims are personal injury or wrongful death claims 

involving allegations of exposure to asbestos or materials containing asbestos and 

asbestos-related activities, in connection with or at facilities owned or once owned by 

Ameren Illinois or its predecessor.  The facilities in question generally are power plants 

although occasionally allegations arise of exposures from working in and around the 

distribution system as well.  The costs arise from or relate to Ameren Illinois' (then 

referred to as “Illinois Power Company" or “IP”) ownership or operation of facilities prior 

to October 1, 1999, and is legally obligated to pay after December 31, 2006.  Ms. 
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Moskop testified that none of the HMAC Costs at issue fall into the categories of non-

recovery, such as events giving rise to the incurrence resulted from the failure to 

exercise ordinary care to ensure compliance with the Permissible Exposure Limits.  

Also, none of the costs include salaries or benefits of Ameren Illinois employees, or any 

other non-recoverable category of costs as listed in the HMAC Rider.   

Ms. Moskop described generally the process by which Ameren Illinois decides 

upon a settlement amount.  Ameren Illinois continues to retain two highly qualified 

defense firms to represent its interests in these matters.  These firms are highly 

regarded and well known for providing sound legal advice in matters involving asbestos 

litigation.  They are intimately familiar with the jurisdictions in which they practice, the 

court systems, jury awards, the inclinations of the costs and reputations of plaintiffs‟ 

counsel that may have bearing on litigated outcomes, among many other considerations 

that weigh on the recommendations they provide.  As part of the process of deciding on 

when to settle, how much, or whether to litigate a claim, Ameren Illinois relies on the 

lawyers‟ judgments and recommendations, as well as its own internal expertise.  In her 

capacity Ms. Moskop has reviewed and recommended hundreds of settlements, 

including the subject claims, and states the final, approved settlements are reasonable 

and consistent with the legal industry standards.  The recommendations of counsel and 

AmerenIP‟s personnel knowledge and expertise in such matters form the basis upon 

which to decide on a settlement and its value.   

Ms. Moskop further explained other considerations are taken into account 

including the facts supporting the allegations of exposure; the plaintiff‟s age and work 

history; the amount of time of exposure at Ameren Illinois facilities as compared to the 
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overall years of exposure; the time-frame of exposure; the nature and extent of the 

claimants‟ medical conditions; other contributing causes to the medical conditions; 

Ameren Illinois‟ corporate history with respect to asbestos identification, remediation, 

and safe work practices in this regard; verdict potential including lost wages, medical 

bills, and pain and suffering; probability of an adverse verdict; total likely settlement 

amount; share allocation based on other claimed exposures; dose, duration and 

intensity of exposure; type of products exposed to at Ameren Illinois facilities; type of 

asbestos used in the products; impact of Lipke (that if Ameren Illinois is the lone 

defendant, proof of other exposures won't come into evidence); impact on future 

settlements; and joint and several verdicts with set-offs where the amount of the credit 

is unknown. Ameren Illinois considers the standard by which a settlement and the 

amount to be dependent upon the prevailing facts and circumstances, the 

recommendations of outside counsel, the range of exposure - all of which leads to a 

reasonable and prudent decision, she contends. 

Ms. Moskop testified to her familiarity with the fees and costs charged by defense 

lawyers in the Ameren Illinois service area.  The firms charge fees in the range charged 

by other firms in the area, for similar work.  Ameren Illinois also reviews their bills to 

ensure accuracy with respect to the work being performed and properly calculated.   

Ameren Illinois conducted a thorough review of historical documents to identify 

its own primary insurance carriers that may have any obligation to Ameren Illinois for 

these matters as well a search for any third-party insurance carriers that may owe 

Ameren Illinois defense or indemnity.  All carriers identified to date have been placed on 

notice of the losses.   
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In her testimony, Ms. Moskop notes the Commission has defined prudence as: 

[…] that standard of care which a reasonable person would be expected to 
exercise under the circumstances encountered by utility management at 
the time decisions had to be made.  In determining whether or not a 
judgment was prudently made, only those facts available at the time the 
judgment was exercised can be considered.  Hindsight review is 
impermissible. 
Imprudence cannot be sustained by substituting one‟s judgment for that of 
another.  The prudence standard recognizes that reasonable persons can 
have honest differences of opinion without one or the other necessarily 
being „imprudent‟. (Commission v Commonwealth Edison Company, 
Docket No. 84-0395, Order dated October 7, 1987, page 17). 

Based on her familiarity and understanding of the standards employed by which 

Ameren Illinois assessed the prudence and justification of incurring the various 

settlement costs and legal expenses, it was her opinion that Ameren Illinois was 

prudent with respect to its actions. 

 B. Commission Staff 

Richard W. Bridal, II, Accountant in the Accounting Department of the Financial 

Analysis Division of the Commission, sponsored direct testimony and supporting 

exhibits identified as ICC Staff Exhibit 1.0, and Schedules 1.1 and 1.2, and an Affidavit 

identified as ICC Staff Exhibit 2.0.  The purpose of Mr. Bridal‟s testimony was to report 

the results of his review of Ameren Illinois‟ HMAC reconciliation for the Reconciliation 

Period as calculated by Ameren Illinois witnesses Mr. Martin and Ms. Moskop.   

Mr. Bridal testified that using the Commission‟s criteria for prudence, he found no 

reason to dispute Ameren Illinois‟ assertion that all HMAC costs were prudently 

incurred.  In addition to his conclusion that Ameren Illinois had been prudent, Mr. Bridal 

recommended the following: 
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1. The Commission adopt Staff‟s proposed HMAC reconciliations as shown on 

ICC Staff Exhibit 1.0 and Schedules 1.1 and 1.2, which shows the 

reconciliation described above, and attach such schedules as Appendices to 

the Final Order in this proceeding.   

2. Ameren Illinois continue to analyze the year-end activity by March 15th of 

each year in order to execute the transfers in or out of the Fund by April 15th 

of each year. 

 

III. CONCLUSION AND ORDERING PARAGRAPHS 

 The Commission, having considered the entire record and being fully advised in 

the premises, is of the opinion and finds that: 

(1) the Commission has jurisdiction over Ameren Illinois and of the subject 

matter of this proceeding; 

(2) the statements of fact set forth in the prefatory portion of this Order are 

supported by the record and are hereby adopted as findings of fact; 

(3) the evidence shows that during the 12-month period ending December 31, 

2010, Ameren Illinois acted reasonably and prudently when it incurred its 

HMAC Costs; 

(4) the Commission adopts the Staff‟s proposed HMAC reconciliation  

attached hereto as an Appendix; 

(5) Ameren Illinois shall analyze the year-end activity by March 15th of each 

year in order to execute the transfers in or out of the Fund by April 15th of 

each year; and 
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(6) all motions, petitions, objections, or other matters in this proceeding that 

remain unresolved should be resolved consistent with the conclusion 

contained herein. 

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that 

Ameren Illinois acted prudently in 2010 with regard to HMAC Costs incurred. 

IT IS FURTHER ORDERED that the HMAC Rider reconciliation submitted by 

Ameren Illinois, and as reflected in the Appendix attached hereto, is appropriate and 

approved. 

IT IS FURTHER ORDERED that Ameren Illinois shall analyze the year-end 

activity by March 15th of each year in order to execute the transfers in or out of the Fund 

by April 15th of each year. 

IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of 

the Public Utilities Act and 83 Ill. Adm. Code 200.800, this Order is final; it is not subject 

to the Administrative Review Law. 

 

By order of the Commission this    day of   , 2012. 

 

 
             

DOUGLAS P. SCOTT, Chairman 




