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11-0559 (Liberty / Atmos Reorganization) 
Summary of Conditions Proposed by Staff Witnesses 

With Responses by Joint Applicants 
 

I. Staff Witness Brett Seagle 
 

a. I recommend that the Commission require Liberty to file a semi-annual 
compliance report on the Commission’s e-Docket system in this 
proceeding, reporting on Liberty’s progress toward satisfying each 
condition the Commission imposed on Liberty in this case, and that the 
Commission continue this reporting requirement until Liberty has satisfied 
all of the Commission’s conditions or until Liberty petitions the 
Commission and receives Commission approval to cease filing the 
required reports, whichever comes first. (Staff Ex. 7.0 3:48-54).  

 
See Condition I.a. (Accepted with clarification that reports end when 
conditions that can be satisfied are met.) 

 
b. I recommend that the Commission require the chief executive officer of 

Liberty to appear before the Commission each year on an ongoing basis 
to report on Liberty’s progress toward and continuing compliance with the 
Commission’s Final Order in this case.  I make this recommendation to 
help the Commission to remain aware of Liberty’s compliance with the 
many commitments and requirements set forth in the Final Order for this 
proceeding. (Staff Ex. 7.0 3:55-60). 
 
See Condition I. b. (Accepted with clarification that it is President 
and that the obligation terminates when the obligation in I. a. 
terminates.) 

 
c. I recommend that in order to ensure that the JAs satisfy the requirements 

of Section 7-203, the Commission require the JAs to provide a list of the 
Certificates that Atmos intends to transfer to Liberty rather than accepting 
a vague assertion that Atmos will transfer all of its Certificates.  By 
requiring a list of the specific Certificates that Atmos intends to transfer, 
the Commission can satisfy itself that Liberty is aware of exactly what 
Certificates and attendant responsibilities it is assuming. (Staff Ex. 7.0 
15:295-301 
 
Condition met through provision of certificate list. 
 

II. Staff Witness Richard W. Bridal II 
 
a. I recommend that Liberty Energy Midstates submit a report to the 

Commission on e-Docket with a copy to the Manager of the Commission’s 
Accounting Department by March 31, 2013 that provides the following: 



 
1. The actual 2012 costs compared to the 2012 projected budget (JA 

Exhibit 5.4 and ICC Staff Ex. 9.0 Attachment A) with an explanation 
for each cost variation +/-15% from the budget as compared to 
actual results; 
 

2. The 2013 budget compared to the actual 2012 costs with an 
explanation for each cost variation +/-15%; and 

 
3. A conclusion as to whether the acquisition of the utility operation of 

Atmos Illinois by Liberty Energy Midstates resulted in an adverse 
rate impact.   
 

I also recommend that each year subsequent to 2012, the Commission 
require Energy Midstates to provide the same information at its annual 
appearance before the Commission, which is recommended by Staff 
witness Mr. Seagle. (Staff Ex. 9.0 3:57-70) 
 
See condition II.a. (Accepted with clarifications that the report is only 
requested for the 2012 and 2013 periods, and as to what data/budget 
is used for the comparisons.) 
 

b. I recommended the Commission make the following rulings: 
 
1. All savings resulting from the proposed reorganization shall be flowed 

through to the costs associated with the regulated intrastate operations 
for consideration in setting rates by the Commission (Section 7-
204(c)(i) of the Act); and 
 
See condition II.b. (Accepted.) 
 

2. Any costs incurred in accomplishing the proposed reorganization in 
this or any future proceeding shall not be recoverable through Illinois 
jurisdictional regulated rates (Section 7-204(c)(ii) of the Act). 
(Staff Ex. 9.0 4:80-88). 
 
See condition II.b. (Accepted.) 

 
c. As stated in my direct testimony, my definition of “costs incurred in 

accomplishing the proposed reorganization” includes severance costs for 
any employees removed as part of the reorganization.  (Staff Ex. 9.0 5:99-
101). 

 
See condition II.b. (Accepted.) 

 



d. My recommendation carries no presumption of recoverability of costs 
attributed or related to the reorganization.  The recoverability of any such 
costs, which may include costs of obtaining continuing services or 
investments to replace Atmos infrastructure, should be determined by the 
Commission in a future rate case.  (Staff Ex. 9.0 5:104-107). 
 
See condition II.c. (Accepted.) 

 
III. Staff Witness Janis Freetly 

 
a. Therefore, contingent that the Company (1) files a letter from a credit 

rating agency confirming that the proposed debt issuance will be rated at 
least BBB/Baa2 and files a certification from Liberty Utilities’ CEO or CFO 
that it received no oral or written statements from any credit rating 
agencies indicating that the proposed debt issuance will be rated lower; 
and (2) files a copy of a revolving credit facility with a principal amount of 
at least $60 million, I recommend the Commission make the finding 
required pursuant to Section 7-204(b)(4) of the Act.  (Staff Ex. 8.0 3:54-
61). 
 
(1) See condition III.a. (Accepted with the modification that any 
investment grade rating (BBB-/Baa3) is acceptable.) 
(2) is removed because the condition is satisfied by the filing of the 
$80 million revolving credit facility. 

 
b. I propose that for the next rate proceeding for Liberty Energy Midstates, 

the cost of capital will be set using no higher than the lower of (1) Atmos’ 
equity ratio as of September 30, 2011 (including short-term debt) or (2) the 
actual capital structure of Liberty Energy Midstates.  (Staff Ex. 8.0 4:74-
77). 
 
See condition III.b. (Accepted with clarifications to provide additional 
specificity.) 

 
c.  In the event the Commission approves the reorganization and it is 

consummated, Liberty Energy Midstates will file a compliance report with 
a copy to the Manager of the Commission’s Finance Department following 
the proposed reorganization that describes Liberty Energy Midstates’ post-
merger capital structure and identifies capital structure adjustments that 
result from the proposed reorganization.  In the event that the 
capitalization exceeds book value, the Commission should also require 
Liberty Energy Midstates to file a petition seeking Commission approval of 
the fair value study and the resulting capital structure for Liberty Energy 
Midstates pursuant to Section 6-103 of the Act. (Staff Ex. 8.0 6:105-114). 
 
See conditions III.c. and III.d. (Accepted.) 



 
IV. Staff Witness Bonita A. Pearce 

 
a. I recommend a few minor corrections to the preliminary journal entries.  

With those corrections, I recommend approval of the purchase accounting 
entries.    First, customer deposits should be recorded in account 235 
instead of account 253, an apparent typographical error.  Second, account 
117.0 should be used to record gas stored underground – noncurrent, 
instead of account 117.1.  Finally, the current Uniform System of Accounts 
for Gas Utilities Operating in Illinois (“USOA”) does not provide a separate 
account to record goodwill.  Accordingly, Midstates should reflect the 
amount of goodwill in account 114, gas plant acquisition adjustments. 
(Staff Ex. 10.0 3:67-76). 
 
Liberty Energy Midstates agrees with the corrections and will 
implement them per testimony. 
 

b. According to the rebuttal testimony of Mr. Eichler (Joint Applicants’ Exhibit 
7.0), the Company disputes my recommendation to strike the following 
quote from the ASA:  

 
“This Agreement does not govern transactions between the 
Company and an Affiliate that do not relate to the 
Company’s Illinois jurisdiction, or transactions that are not 
required to be approved by the ICC.” 

 
I maintain my recommendation to strike that sentence from what is now 
Joint Applicants’ Exhibit 7.2, Schedule II to the ASA; however, I have 
proposed alternative language that may address the concerns of the Joint 
Applicants, as explained in Mr. Eichler’s rebuttal testimony (Joint 
Applicants’ Exhibit 7.0, p. 6, lines 91 – 109). (Staff Ex. 10.0 6:117-128). 
 
See revised ASAs, Illinois Rider Section 1. (Requested deletion 
agreed, new language accepted with minor modifications.) 
 

c. I maintain my position that a separate agreement is necessary for each 
entity that is providing services to affiliates, because it is not clearly 
determinable within the Company’s proposed ASA (Joint Applicants’ Ex. 
7.2 and 7.3:  (a) which entity is providing services; (b) exactly what 
services are being provided; (c) which entities are receiving services; and 
(d) the basis for allocation.  (Staff Ex. 10.0 6:131-136). 
 
Separate agreements between utility and affiliated interests created, 
services explicitly set out in each agreement. 
 



d. The Company is required to modify the ASA and CAM consistent with my 
proposed revisions as set forth in Attachments A through F. (Staff Ex. 10.0 
12:268-270). 
 
ASA and CAM modified, though not all comments taken. 
 

e. Each service provider is required to provide the Manager of Accounting of 
the ICC with a template of all allocation percentages used to charge 
Midstates pursuant to each applicable ASA.  The template shall be 
provided within 60 days of closing the proposed transaction and shall be 
updated annually, with a copy provided to the Manager of Accounting no 
later than March 31.(Staff Ex. 10.0 12:271-277) 
 
See condition IV.a (as to initial filing) and IV.b. (as to annual 
updates). (Accepted with clarification that obligation is on utility). 

 
f. Each service provider is required to perform an annual, rather than 

biennial audit that includes certain specific tests of costs allocated to 
Midstates pursuant to the applicable ASA. (Staff Ex. 10.0 13:278-280) 
 
See revised ASAs, Illinois Rider, Section 7. (Accepted; obligation is 
on utility.) 
 

g. Each service provider is required to conduct a full study of the cost of 
services provided under the applicable ASA on a triennial basis.  A full 
study shall be required periodically to ensure that Midstates will be 
charged appropriately for the services it receives, with no over- or under-
charging.  (Staff Ex. 10.0 13:281-285). 
 
See revised ASAs, Illinois Rider, Section 8. (Accepted; obligation is 
on utility.) 

 
h. Each service provider is required to file annually by May 1 a billing report 

on the ICC’s e-Docket system in Docket No. 11-0559 with a copy to the 
ICC’s Accounting Department Manager and to the Office of the Chief 
Clerk of the ICC.  The billing report shall summarize the monthly charges 
to Midstates from its affiliated service companies under each applicable 
ASA. (Staff Ex. 10.0 13:286-291).  
 
See revised ASAs, Illinois Rider, Section 9. (Accepted with 
clarification that obligation is on utility.) 
 

i. Midstates, its affiliate Liberty Utilities (Canada) Corp. (“LUC”), and all of its 
affiliated service companies, such as Liberty Energy Utilities (New 
Hampshire) Corp. are prohibited from purchasing gas supply from an 
affiliated entity following the closing of the proposed transaction unless 



approval is petitioned for and granted by the Commission. (Staff Ex. 10.0 
13:292-297). 
 
See condition IV.c. (Accepted with clarification that the condition 
applies to the extent prohibited by applicable law.) 
 

j. APUC and its affiliates are required to submit a petition under Section 7-
101 of the Act for the Commission to consider the effectiveness of the 
ASAs approved in this proceeding prior to filing any request for an 
increase in rates, but in any case no later than September 30 of the year 
following the first full calendar year subsequent to closing the proposed 
transaction.  The petition shall indicate the costs recovered from Midstates 
for each accumulated calendar year through each ASA.  The allocated 
common costs shall be supported by exemplar allocation percentages for 
each service provided and must include all allocation percentages to 
account for 100% of the allocated costs; the direct charges to the various 
affiliates billed by each service company shall also be included.  After 
reviewing the results, the Commission may consider modifications to the 
ASAs. (Staff Ex. 10.0 15:328-341). 
 
Not accepted as to filing of new petition under Section 7-101 as 
agreement will already be approved; however reporting and 
informational obligations intended to permit review of effectiveness 
and transparency. 

 
k. Atmos Energy Corporation shall remain liable for all outstanding over-

recovered purchased gas adjustment charges related to open dockets for 
reconciliation periods ending prior to closing of the proposed transaction.  
(Staff Ex. 10.0 16:374-377). 
 
See condition IV.e. (Liberty Energy Midstates, rather than Atmos, will 
be responsible as a regulatory matter for outstanding charges under 
prior dockets.) 
 

l. Midstates shall file the final accounting entries (with the corrections noted 
herein), including the actual amounts recorded by Midstates within 60 
calendar days following the closing of the proposed transaction with the 
Chief Clerk of the Commission with a copy of the filing to the Manager of 
the Accounting Department of the Commission. (Staff Ex. 10.0 18:405-
410). 
 
See condition IV.f. (Accepted.) 

 

m. Midstates shall file the executed copy of the Asset Purchase Agreement 
and the executed ASA with the Chief Clerk of the Illinois Commerce 
Commission with a copy to the Manager of the Accounting Department of 



the Commission within fifteen (15) calendar days of the receipt of all 
regulatory approvals required for the proposed transaction to take effect.  
If the proposed transaction has not been consummated within 60 calendar 
days of the date of the Order in this proceeding, I further recommend that 
a status report be required to be filed with the Chief Clerk with a copy to 
the Manager of Accounting, and further status reports every 90 calendar 
days until the executed copy of the final purchase agreement has been 
filed. (Staff Ex. 10.0 20:453-465). 
 
See condition IV.g. (Accepted.) 

.  
n. The new utility shall be liable to reimburse the Commission for any 

reasonable costs and expenses associated with an audit or inspection of 
books and records maintained outside Illinois.  (Staff Ex. 10.0 21:466-
469). 
 
See condition IV.h. (Accepted.) 

 

V. Staff Witness Darin Burk 
 
a. I recommend that the Commission order Liberty, upon approval of the 

reorganization, to address all issues identified during the plan and 
procedure review and subsequently conveyed via the NOA letter.  The 
order should require that revised plans and procedures be provided to the 
PSP by the response date identified in the NOA letter and address all 
issues identified by that letter.(Staff Ex. 11.0 4:59-64).  
 
See condition V.a. (Accepted.) 
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