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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

NORTH SHORE GAS COMPANY   ) 

       ) 

Proposed General Increase in Rates for Gas  ) No. 11-0280 

Service      )   

       ) No. 11-0281 

THE PEOPLES GAS LIGHT & COKE   ) 

COMPANY      ) 

       ) (consolidated) 

Proposed General Increase in Rates for Gas  ) 

Service      ) 

 

THE PEOPLE OF THE STATE OF ILLINOIS’ 

MOTION FOR A STAY OF THE COMMISSION’S  

ORDER OF JANUARY 10, 2012 OR,  

IN THE ALTERNATIVE, MOTION FOR COLLECTION OF RATES  

SUBJECT TO REFUND 

 

 The People of the State of Illinois, by and through Lisa Madigan, Attorney 

General of the State of Illinois (“the People”), pursuant to Illinois Supreme Court Rule 

335(g) and 83 Ill. Admin. Code 200.190, hereby move to stay implementation of that 

portion of the Illinois Commerce Commission (“the Commission”)‟s Order of January 

10, 2012 that authorizes the Peoples Gas Light & Coke Company  and North Shore Gas 

Company (“the Companies”) to implement Rider Volume Balancing Adjustment (“Rider 

VBA”) as a permanent rider.     

In the alternative, the People respectfully request that the Commission enter an 

order that provides that surcharges (and credits) collected pursuant to the January 10, 

2012 Order be subject to refund pending the outcome of the People‟s appeal of the 

January 10, 2012 Final Order.  As discussed below, unless the implementation of Rider 

VBA is stayed, or the Commission authorizes these new rates to be collected subject to 
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refund pending the appeal of these orders, Peoples Gas residential customers could be 

irreparably harmed.   

In support of this Motion, the People state as follows: 

 1.  On January 10, 2012, the Commission entered an Order (“2012 Rate Case 

Order”) in the instant case that approved, inter alia, (1) a $57.8 million increase in 

revenues from Peoples Gas customers; (2) a $1.9 million increase in revenues from North 

Shore Gas customers; (3) a re-design of the residential rate class that increases, 

respectively, the Peoples Gas and North Shore Gas customer charges from the current 

$19.50 and $17.80 per month to $22.25 and $22.00
1
; and (4) Rider Volume Balancing 

Adjustment, a rider that assesses surcharges and credits on residential and small 

commercial customers bills each month to ensure the collection of the Commission-

approved revenue requirements for those customer classes.  A copy of the Order is 

attached as Exhibit A. 

 2.  The Commission‟s Order of January 10, 2012 approves the permanent 

implementation of Rider VBA, a decision that guarantees the utilities recover the 

Commission-approved revenue requirement, including a return on their investment, for 

the affected Rate 1 (residential) and Rate 2 (small commercial) customer classes – a 

radical departure from traditional test year ratemaking that is not permitted under either 

the Public Utilities Act or the Commission‟s rules.    

3.   The People will be filing an application for rehearing within the 30-day-post-

service-of-the-order time frame permitted by Section 10-201 of the Public Utilities Act 

(“the Act”) appealing, inter alia, the Commission‟s approval of Rider VBA.   Should the 

                                                 
1
 See PGL Service Classification No. 1 tariff, ILL.C.C. NO. 28, Sixth Rev. Sheet No. 5, p. 1 of 2;  NS 

Service Classification No. 1 tariff, ILL.C.C. NO. 17, Sixth Rev. Sheet No. 6, p. 1 of 2 



 3 

Commission deny that application for rehearing, the People expect to file a Notice of 

Appeal of the Commission‟s January 10, 2012 Order and any order denying the requested 

rehearing. 

 4.  Supreme Court Rule 335(g) provides that an “[a]pplication for a stay of a 

decision or order of an agency pending direct review in the Appellate Court shall 

ordinarily be made in the first instance to the agency.”  Ill. Supreme Court Rule 335(g). 

 5.  The Appellate Court is unlikely to rule on the People‟s appeal before Rider 

VBA surcharges/credits begin appearing on customer bills.  According to the Company‟s 

Rider VBA tariff, surcharges and credits issued under the rider will take effect on January 

21, 2012.  See, Rider VBA tariffs, filed with the Commission on January 17, 2012, 

attached as Exhibits B and C to this Motion.  

6.  A partial stay of the Commission‟s Order pending resolution of an appeal is 

necessary to preserve the status quo during the appellate review of the Commission‟s 

Order.  Such a stay would prevent irreparable harm to hundreds of thousands of Peoples 

Gas customers who could be required to pay millions more in natural gas delivery 

charges than required under traditional ratemaking, with no opportunity to be made 

whole.     

 7.  Unless the Commission grants a stay or an order that rates be collected subject 

to refund, ratepayers could be irreparably harmed.  Once the Commission establishes 

rates, the Act does not permit refunds if the established rates were too high or surcharges 

if the rates were too low.  Business and Professional People for the Public Interest v. 

Illinois Commerce Comm’n, 136 Ill.2d 192, 209, 555 N.E.2d 693 (1989) (“BPI I”); 

Citizens Utilities Co. v. Illinois Commerce Comm’n, 124 Ill.2d 195, 207, 529 N.E.2d 510 
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(1988).  Moreover, if a Commission order that approves a rate increase is subsequently 

reversed by a court, and the rate increase was not stayed, the ratepayers are not entitled to 

any refund for excess charges collected between the effective date of the Commission‟s 

order and the date of the court‟s decision.  Independent Voters of Illinois v. Illinois 

Commerce Comm’n, 117 Ill.2d 90, 510 N.E.2d 850 (1987).  In addition, even if a court 

reverses the Commission‟s order in part or in whole, the utility can continue to charge the 

rates originally approved by the Commission until the agency establishes new rates 

(although the utility is subject to ratepayers‟ claims for reparations for excessive rates 

collected from the time of the Court‟s reversal through the time new rates are approved 

by the Commission).  BPI I, 136 Ill.2d at 242; People ex rel. Hartigan v. Illinois 

Commerce Comm’n, 117 Ill.2d 120, 148, 510 N.E.2d 865 (1987).  Collecting rates 

subject to refund protects ratepayers from illegal and excessive rates that cannot be 

refunded.   

8.  The Companies have informed the Commission that they will be filing a new 

rate case by August 1, 2012.  Under new Section 9-220(h-1), any gas utility that is 

providing service to more than 150,000 customers shall either elect to file biennial rate 

proceedings before the Commission in the years 2012, 2014, and 2016 or enter into a 

sourcing agreement or sourcing agreements with a clean coal synthetic natural gas 

(“SNG”) brownfield facility.  220 ILCS 5/9-220(h-1).  This new section of the Act 

provides: 

A gas utility electing to file biennial rate proceedings shall 

make such filings no later than August 1 of the years 2012, 

2014, and 2016, consistent with all requirements of 83 Ill. 

Adm. Code 255 and 285 as though the gas utility were 

filing for an increase in its rates, without regard to whether 

such filing would produce an increase, a decrease, or no 
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change in the gas utility's rates, and notwithstanding any 

other provisions of this Act, the Commission shall fully 

review the gas utility's filing and shall issue its order in 

accordance with the provisions of Section 9-201 of this 

Act, regardless of whether the Commission has approved a 

formula rate for the gas utility.   

 

220 ILCS 5/9-220(h-1).  The Companies have notified the Commission that that they will 

not be entering into a sourcing agreement with the SNG facility, and, therefore, will be 

filing a rate case by August, 2012.  Accordingly, new rates for the Companies will take 

effect, at the latest, by July 1, 2013.
2
   

9.  Given that 1) refunds are precluded during the pendency of an appeal, unless a 

stay or collect-subject-to-refund order is granted by the Commission or Court, and 2) the 

Court is unlikely to issue a decision on the People‟s appeal of the Commission‟s January 

10, 2012 Order by July 1, 2013, a stay or collect-subject-to-refund order is necessary to 

preserve the status quo and ensure that ratepayers are not irreparably harmed by the 

assessment of Rider VBA surcharges between the time the Rider VBA tariff takes effect 

and the date of an appellate court ruling or the Commission‟s entry of a new rate order, 

whichever comes first.   

 10.  When determining whether to grant a stay, the Commission is guided by the 

same factors traditionally used by courts when evaluating whether the grant of a stay is 

appropriate: (1) the irreparable harm petitioners will suffer if the stay is denied; (2) the 

harm to other parties that would result from the issuance of a stay; and (3) the petitioner‟s 

likelihood of prevailing on the merits.  Commonwealth Edison Company, Ill. C.C. Docket 

No. 87-0427; 87-0169; 88-0189; 88-0219; 88-0253 On Remand; 90-0169 Consol., 1993 

                                                 
2
 Under Section 9-201(b), the Commission must issue an order within 11 months of the filing of utility 

tariffs or the tariffs take effect as filed.  2201 ILCS 5/9-201(b). 
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Ill. PUC LEXIS 21 (Order, January 8, 1993).  See also City of Chicago v. Illinois 

Commerce Comm’n, 133 Ill.App.3d 435 (1st Dist. 1985).   

11.  The People have a reasonable likelihood of success on the merits of their 

appeal.  The Commission‟s decision to approve a permanent rider that adjusts residential 

and small commercial customer usage charges through a line-item surcharge (or credit) in 

an effort to “stabilize the distribution revenue requirement”
3
 constitutes unlawful single-

issue ratemaking.   Instead of considering costs and earnings in the aggregate, where 

potential changes in one or more items of expense or revenue may be offset by increases 

or decreases in other such items, Rider VBA considers only fluctuations in revenues in 

the designated rate classes in isolation, ignoring the totality of circumstances and thereby 

constituting illegal single-issue ratemaking. 

 12.  It is well established that for ratemaking purposes, riders are closely 

scrutinized because of the danger of single-issue ratemaking.  Commonwealth Edison Co. v. 

Illinois Commerce Comm’n, (“ComEd”), 937 N.E.2d 685, 708 (2d Dist. 2010), City of 

Chicago v. Illinois Commerce Comm’n, 281 Ill.App.3d 617, 666 N.E.2d 212 (1st Dist. 

1996).  The rule against single-issue ratemaking is a ratemaking principle which 

recognizes that the revenue requirement formula is designed to determine a utility‟s 

revenue requirement based on the utility‟s aggregate costs and demand.  Citizens Utility 

Board v. Illinois Commerce Comm’n, 166 Ill.2d 111, 136-137, 651 N.E.2d 1089 (1995) 

(“Citizens Utility Board”);  Business and Professional People for the Public Interest v. 

Illinois Commerce Comm’n, 146 Ill. 2d. 175, 244, 585 N.E.2d 1032 (1991) (“BPI II”).  

                                                 
3
 PGL Rider VBA, ILL.C.C.No. 28, Fourth Revised Sheet No. 61, eff. January 21, 2012, p.1 of 6; NS Rider 

VBA, ILL.CC.No. 17, Fourth Revised Sheet no. 60, eff. January 21, 2012, p. 1 of 6. 
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The rule prohibits the Commission from considering changes to components of the 

revenue requirement in isolation.  Id.   

13.  Instead of considering costs and earnings in the aggregate, where potential 

changes in one or more items of expense or revenue may be offset by increases or 

decreases in other such items, Rider VBA assesses surcharges for customers‟ failure to 

use a forecasted usage level based on the most recently established revenue requirement,  

all premised on the notion that the utilities must receive the last established revenue 

requirement,  including the authorized rate of return, for the applicable customer classes 

until new rates are set in a next rate case. Rider VBA puts customer revenues on auto-

pilot and ignores the dynamic nature of expenses and revenues that are part and parcel of 

the utility business.  Rider VBA, thus, ignores the changes in expenses and revenues that 

shift the revenue needs of a utility, thereby constituting unlawful single-issue ratemaking.   

 14.  Illinois courts have made clear that riders are a mechanism to be used to 

recover specific kinds of expenses – not a designated level of revenues.  In ComEd, the 

Court held that because riders always permit direct recovery of a single cost, rather than 

incorporating that cost into the aggregate calculation of the revenue requirement, they 

always pose, at the very least, a “danger of single-issue ratemaking.”  ComEd, 937 

N.E.2d at 708 (“Because a rider is a method of single-issue ratemaking, by nature, it is 

not allowed absent a showing of exceptional circumstances.”).  Every Illinois court to 

review a non-statutory Commission-approved rider has judged it against the limits 

established by the rule against single-issue ratemaking.  In ComEd, the court 

comprehensively reviewed all of the Illinois judicial decisions involving riders, and 

identified the general principles that bind these cases into a uniform legal standard.  The 
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Court concluded that exceptional circumstances necessary to justify a rider arise only 

when the proposed rider is designed to “recover a particular cost if (1) the cost is imposed 

upon the utility by an external circumstance over which the utility has no control and (2) 

the cost does not affect the utility‟s revenue requirement.” Id. at 687 (emphasis added).   

The Court further held: 

In other words, a rider is appropriate only if the utility cannot influence the 

cost (Citizens Utility Board, 166 Ill.2d at 138 [„a rider mechanism is effective and 

appropriate for cost recovery when a utility is faced with unexpected, volatile, or 

fluctuating expenses‟) and the expense is a pass-through item that does not change 

other expenses or increase income (Citizens Utility Board, 166 Ill.2d at 138 (a 

valid rider has no ‘direct impact on the utility’s rate of return‟). 

 

Id. at 687 (emphasis added).  In its review of Illinois law, the Court reconciled and 

distinguished past cases affirming Commission approval of riders that involved the 

recovery of expenses related to the purchase of natural gas, federally-mandated 

environmental remediation costs and a municipality‟s franchise fee.  The Court 

concluded: 

In each instance, the expense was an externality imposed on the utility, and the 

expense was passed directly on to the consumer without affecting the utility‟s 

return on investment. 

 

Id. at 688.  

15.  Rider VBA, as proposed by the Companies, constitutes illegal single-issue 

ratemaking.  First, recovery of per customer revenues is not recovery of a pass-through 

“expense.”  Second, the sole purpose of a decoupling rider is to increase income (when 

revenues are down) and directly impact the utility‟s rate of return.  The 2008 Rate Order 

approving Rider VBA specifically recognized the possibility that Rider VBA would 

impact the Companies‟ return on equity.  See 2008 Rate Order at 152.  (“In furtherance of 
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Commission oversight of this pilot program, the Commission directs Staff to provide 

Commissioners an annual report on the Companies„ rates of return and the effect on that 

return of Rider VBA, to the extent that is determinable by Staff.”)  See also 2008 Rate 

Order at 110, 330.  In fact, there is unequivocal evidence that the rate of return of the 

Companies is affected by Rider VBA.  In the two annual Rider VBA reconciliation 

proceedings that have taken place since the approval of the Rider VBA pilot, Staff 

reported that the Companies‟ rates of return were impacted by Rider VBA. See ICC 

Docket No. 10-0237,10-0238 (cons.), Order of March 9, 2011 at 3, 6; ICC Docket No. 

09-0123 (North Shore), Order of February 10, 2010 at 12; ICC Docket No. 09-0124 

(PGL), Order of February 10, 2010 at 12. 

16.  Rider VBA is illegal because revenue decoupling has the effect of adjusting 

utility rates based solely upon changes in residential and Rate class 2 sales volumes, 

without regard to other changes in the utility‟s rate base, operating expenses or the cost of 

capital.  Decoupling assumes, inappropriately, that the utility‟s financial health is 

dependent on ensuring that an established revenue level is maintained between rate cases.  

This unjustified premise for a revenue decoupling mechanism ignores the fact that utility 

expenses, rate base, and cost of capital are dynamic and ever-changing.  For example, 

Rider VBA fails to properly account for (1) changes in usage and sales to customer 

classes not decoupled; (2) changes in operating expenses, such as labor force reductions 

and operating efficiencies gained through new technology; (3) changes in the rate base; 

and (4) changes in the cost of capital – all elements that affect a utility‟s revenue 

requirement.  This is why decoupling is reasonably characterized as single-issue 

ratemaking; it changes future customer rates to account for changes in only a single 
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element of the revenue requirement formula – forecasted revenues for the Residential and 

General Service customer classes -- while ignoring all other changes.   

17.  The People are likely to prevail on the merits, too, because the Illinois 

Appellate Court specifically rejected the Commission‟s approval of a rider designed to 

recover lost revenues.  In the case of A. Finkl & Sons Company v. Illinois Commerce 

Commission, 250 Ill.App.3d 317, 620 N.E.2d 1141 (1
st
 Dist. 1993) (“Finkl”), the Illinois 

Appellate Court rejected the use of a rider to require ratepayers to reimburse a utility for 

revenues lost due to energy efficiency and conservation measures.  In Finkl, the rider at 

issue authorized Commonwealth Edison Company to charge ratepayers for lost revenues 

associated with demand-side management (energy efficiency and conservation) activities, 

similar to the Companies‟ request in this docket to adjust rates each month when 

customer revenues fall below a customer class revenue baseline established in this Order.  

Highlighting the single-issue ratemaking inherent in the rider, the Finkl Court noted that 

the Rider 22 recovery of lost revenues associated with the DSM programs “fails to take 

into consideration Edison‟s aggregate costs and revenues, which is also the vice inherent 

in this revenue recapture…”  Finkl at 328.  The Finkl Court also flatly rejected the notion 

of making a utility whole for lost revenues associated with conservation or DSM 

programs: 

Requiring ratepayers to bear the expense of services they avoid due to 

conservation or DSM programs is not only incredible, but runs afoul of basic 

ratemaking principles.  The Act requires that rates be set which „accurately reflect 

the long-term cost of such services and which are equitable to all citizens.‟ 

(Ill.Rev.Stat.1989, ch. 111 2/3, par. 1-102 (now 220 ILCS 5/102 (West 1992)) 

(section 1-102).)  Both in Illinois Bell Telephone Co. v. Illinois Commerce 

Comm’n (1973), 55 Ill.2d 461, 483, 303 N.E.2d 364, and in Candlewick Lake 

Utilities Co. v. Illinois Commerce Comm’n (1983), 122 Ill.App.3d 219, 227, 460 

N.E.2d 1190, the courts have asserted that ratepayers are not to pay certain costs 

unless they directly benefit from them.  The lost revenue charge here does not 
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reflect the cost of providing electric service, does not reflect a cost that benefits 

ratepayers and, further, adds to Edison‟s revenues without regard to whether 

Edison‟s demand or revenues increased because of factors unrelated to DSM 

programs.  This is yet another basis for reversal. 

 

Id. at 329.  Clearly, requiring customers to pay additional charges for energy that is not 

used or delivered in no way benefits ratepayers.  Moreover, like the rider revenues 

collected under the unlawful Finkl rider, Rider VBA is designed to compensate the 

Companies for revenues lost as a result of energy efficiency and other factors affecting 

usage.  Order of January 10, 2012 at 164.  (“Decoupling also addresses load changes, 

including declining load attributable to energy efficiency. Whether Rider VBA prompts 

the Companies to spend more on energy efficiency is immaterial. The Companies‟ 

forecast showed declining load on their systems. Section 8-104 of the Act requires them 

to offer energy efficiency programs to meet ever-increasing load reductions through 

energy efficiency measures. Decoupling will take the effects of efficiency into account 

together with other factors, notably weather, that affects load and promote distribution 

rate stability for customers and the Companies.”)  Thus, the clear direction provided by 

the Finkl Court is that riders approved to compensate a utility for lost revenues arising 

from energy efficiency and other measures are unlawful.  

 
 18.  In addition, the People are likely to prevail on the merits of their appeal 

because the Public Utilities Act provides only a few exceptions for utility cost recovery 

outside of rate case proceedings.  See, e.g., 220 ILCS 5/9-220(a) (2008), 220 ILCS 

5/9-220.1 (2008), 220 ILCS 5/9-220.2 (authorizing surcharges for fuel, environmental 

remediation, and water and sewage infrastructure costs).  More recently, the Legislature 

authorized rider recovery of energy efficiency program expenses (220 ILCS 5/8-103(e), 
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220 ILCS 5/8-104(e)) and incremental bad debt (220 ILCS 5/19-145).  The Commission 

is an administrative agency whose power is derived from the legislature.   BPI II, 146 

Ill.2d at 195.  In no way has the General Assembly authorized rider recovery of lost 

revenues due to declines in usage from energy efficiency, warmer than usual weather, 

conservation and other causes of reduced usage.  Altering the recovery of utility revenues 

through a rider in order to guarantee the recovery of a designated revenue requirement 

requires an act of the legislature.  

19.  In addition, Section 8-104 of the Act limits recovery from ratepayers of costs 

associated with a utility‟s energy efficiency programs to “costs for reasonably and 

prudently incurred expenses for cost-effective energy efficiency measures.”  220 ILCS 

5/8-104(a).  Recovery of lost revenues associated with those programs is not included 

within this definition of “reasonably and prudently incurred expenses”.  Id.   

20.  The People are also likely to prevail on the merits because the Commission‟s 

adoption of a permanent Rider VBA for these companies constitutes a radical departure 

from traditional ratemaking.  Under traditional ratemaking, a utility chooses a test year, 

either historical for future, and proposes the establishment of new rates.  83 

Ill.Admin.Code Part 287.20.  Under Part 285 of the Commission‟s rules, a utility seeking 

to increase annual 1.0% or more files standard information requirements.   83 

Ill.Admin.Code Part 285 et seq. Under Section 9-201 of the Act, the Commission 

investigates the proposed tariffs and establishes a revenue requirement which remains in 

place until either the utility files for a new rate increase or the Commission investigates 

the utility‟s rates on its own motion.  220 ILCS 5/9-202.  A revenue requirement 

established in a rate case represents the Commission‟s best estimate of revenues that a 
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utility needs to both recover its costs and earn a reasonable profit level based on the test 

year chosen.  While rates are set based on that specific revenue requirement, monopoly 

regulation in no way assumes that utility expenses and revenues will remain static or that 

the utility shall be guaranteed a certain level of revenues.  The opposite is true:  

expenses, revenues and the cost of capital are inherently dynamic and ever-changing.  

NS-PGL witness Schott agreed that is the case.  Tr. at 51.  Utilities are given the 

opportunity, not a guarantee, of earning a designated profit level.   

21.  The rate-making process under the Act, i.e., the fixing of „just and 

reasonable‟ rates, involves a balancing of the investor and the consumer interests. 

Citizens Utility Board v. Illinois Commerce Comm’n, 276 Ill.App.3d 730, 658 N.E.2d 

1194 (1995); citing Camelot Utilities, Inc. v. Illinois Commerce Comm'n, 51 Ill.App.3d 5, 

10, 365 N.E.2d 312 (1977).   The U.S. Supreme Court articulated a more specific view of 

this ratemaking precept in a couple of seminal cases that examined what constitutes a 

reasonable return within the context of just and reasonable rate setting.  All of these cases 

contradict the view inherent in the Commission‟s adoption of a permanent Rider VBA 

that Peoples and North Shore must be assured receipt of its delivery service revenue 

requirement established in this case. 

22.  In the landmark case Bluefield Waterworks Improvement Co. v. Public 

Service Comm’n of West Virginia, 262 U.S. 279 (1923), the U.S. Supreme Court 

established that a utility‟s rates should reflect the opportunity – not a guarantee – to earn 

a return on its used and useful property when a commission sets rates.  In spelling out the 

factors to be examined by regulators when establishing a utility‟s rate of return, the high 

court held that a public utility is entitled to such rates as will permit it to earn a return on 
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the value of the property which it employs for the convenience of the public equal to that 

generally being made at the same time and in the same general part of the country on 

investments in other business undertakings which are attended by corresponding risks 

and uncertainties.  Bluefield, 262 U.S. at 692-693 (emphasis added).  The Bluefield Court 

further held that a utility has no constitutional right to profits such as are realized or 

anticipated in highly profitable enterprises or speculative ventures. Investors holding 

interests in regulated public utilities understand that these companies are dedicated to 

serving the public and therefore, the investor‟s possible returns may be limited.  Id.  The 

Supreme Court in Bluefield recognized that changes in the marketplace may impact a 

utility‟s financial health and the appropriateness of the rates being charged, when it held 

that a rate of return may be reasonable at one time and become too high or too low by 

changes affecting opportunities for investment, the money market and business 

conditions generally.  Id. at 692.  

23.  The Supreme Court further elaborated on the principles governing rate of 

return regulation in the case of Federal Power Commission v. Hope Natural Gas 

Company, 320 U.S. 591, (1941).  Here, the Supreme Court reaffirmed its holding in 

Federal Power Commission v. Natural Gas Pipeline Co., 315 U.S.575, 590 (1942) that 

“regulation does not insure that the business shall produce net revenues.”  Hope Natural 

Gas, 320 U.S. at 603.  In Hope, the Supreme Court held that investors have a legitimate 

concern with the financial integrity of the company whose rates are being regulated.  

From the investor or company point of view it is important that there be enough revenue 

not only for operating expenses but also for the capital costs of the business.  By that 

standard, the Hope Court held, the return to the equity owner should be commensurate 
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with returns on investments in other enterprises having corresponding risks. That return, 

moreover, should be sufficient to assure confidence in the financial integrity of the 

enterprise, so as to maintain its credit and to attract capital.  Id. at 603; See State of 

Missouri ex rel. South-western Bell Tel. Co. v. Public Service Commission, 262 U.S. 276, 

291 (1923).  

24.  The U.S. Supreme Court specifically rejected the notion that a monopoly 

must be protected from market realities, such as competition or the effects of price on a 

consumer‟s demand and use of the service, in Market St. Ry. Co. v. Railroad 

Commission, 324 U.S. 548, 568 (1945).  The Supreme Court explained, “Even 

monopolies must sell their services in a market where there is competition for the 

consumer‟s dollar and the price of a commodity affects its demand and use.”  Id. at 568. 

25.  Illinois courts have adopted the Hope and Bluefield standards and applied 

them to the regulation of utilities in Illinois:  “ „The rate making process under the act, 

i.e., the fixing of „just and reasonable‟ rates[,] involves a balancing of the investor and the 

consumer interests.‟ ” Illinois Bell Telephone Co. v. Illinois Commerce Comm'n (1953), 

414 Ill. 275, 287, 111 N.E.2d 329, quoting Federal Power Comm'n v. Hope Natural Gas 

Co., 320 U.S. 591, 603, (1944).  Similarly, the Illinois Supreme court earlier established 

that a just and reasonable rate must be less than the value of the service to consumers. 

State Public Utilities Comm'n ex rel. City of Springfield v. Springfield Gas & Electric 

Co., 291 Ill. 209, 216, 125 N.E. 891 (1919). The appellate court elaborated on this 

pronouncement in Camelot Utilities, Inc. v. Illinois Commerce Comm'n, 51 Ill.App.3d 5, 

10, 365 N.E.2d 312 (1977), wherein the Court declared that it is the ratepayers‟ interest 

which must come first: 
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The Commission has the responsibility of balancing the 

right of the utility's investors to a fair rate of return against 

the right of the public that it pays no more than the 

reasonable value of the utility's services. While the rates 

allowed can never be so low as to be confiscatory, within 

this outer boundary, if the rightful expectations of the 

investor are not compatible with those of the consuming 

public, it is the latter which must prevail.” 

 

Camelot Utilities, 51 Ill.App.3d at 10; Citizens Utility Board v. Illinois Commerce 

Comm’n, 276 Ill.App.3d 730, 658 N.E.2d 1194 (1995).   

26.  All of these landmark holdings, as well as Illinois courts‟ interpretations of 

the decisions, suggest that the Company‟s request for the guaranteed recovery of revenue 

streams established in this case has no support in the utility regulatory law that heretofore 

has guided this Commission‟s establishment of rates.   Approval of the Company‟s Rider 

VBA – and thereby adoption of the Companies‟ mantra that customer revenues must be 

guaranteed – would be tantamount to rejection of the well-established utility ratemaking 

principles that prescribe what is and is not assured to monopoly utilities under the 

existing regulatory framework.   

27.  Failure to grant a stay of the Rider VBA portion of the January 10, 2012 

Order will cause irreparable harm to hundreds of thousands of Peoples Gas and North 

Shore Gas residential and small commercial customers who will be subject to surcharges 

if the natural gas usage (revenues) for each applicable service classification falls below 

the “Rate Case Revenue” arising from the revenue requirements approved by the 

Commission in its January 10, 2012 Order.  

 28.  A stay of the implementation of Rider VBA does not threaten irreparable 

harm to the Companies‟ financial condition.  The Commission‟s January 10, 2012 Order 
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approved, through the traditional test-year ratemaking process, rate increases for Peoples 

Gas and North Shore Gas customers of $57.8 million and $1.9 million, respectively.  

Staying the implementation of Rider VBA will not change that outcome or the revenue 

requirement approved.  Staying Rider VBA only affects the guarantee of revenue 

recovery inherent in Rider VBA.    

 29.  In fact, granting a stay of Rider VBA ensures that the Companies are not 

treated differently than other utilities in the State of Illinois, all of which had decoupling 

riders rejected by the Commission.  Specifically, Peoples Gas and North Shore will be the 

only utilities in the state to have recovery of their approved revenue requirements 

guaranteed through a decoupling rider.  Neither Commonwealth Edison nor Ameren -- 

utilities that have been operating energy efficiency programs since 2008 (and thereby 

facing revenue declines) -- have decoupling mechanisms to recover lost revenues 

associated with energy efficiency or to otherwise help recover “fixed costs,” despite 

requests for approval of such revenue guarantee riders.  See ICC Docket No. 07-0585, 

cons., Order of September 24, 2008 at 236-238; ICC Docket No. 10-0467, Order of May 

24, 2011 at  242
4
.  Northern Illinois Gas Company (“Nicor”) specifically requested the 

approval of a cost recovery mechanism that recovered so-called “lost revenues” 

associated with their proposed programs in its Section 8-104 petition filed last year.  ICC 

Docket No. 10-0562, Ex 3.0 (Malcolm Quick testimony) at 7-10.  That request, like the 

NS-PGL request, claimed such a mechanism was needed to ensure “fixed cost” recovery 

                                                 
4
 While this portion of the Order states the Commission is rejecting the decoupling proposal because of the 

adoption of an “SFV” rate design, the Commission in fact approved a rate design for ComEd in that Order 

that recovers 50% -- not 0%, as implied by the SFV reference -- of fixed costs through usage charges.  (“In 

an effort to gradually move towards more realistic cost causation and to avoid rate shock, the Commission 

concludes that the use of volumetric charges be reduced so that they recover 50% of fixed delivery service 

costs.”  ICC Docket No. 10-0467, Order at 232. 
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established in the last rate case.  That request was denied.  See Notice of Ruling of 

November 12, 2010, ICC Docket No. 10-0562.  In addition, Nicor‟s request to approve a 

similar decoupling mechanism was rejected by the Commission in ICC Docket No. 08-

0363, the Company‟s last rate case.  ICC Docket No. 08-0363, Order of March 25, 2009 

at 137.  

 30.  If the Commission denies the People‟s Motion to Stay, the People request that 

rates be collected subject to refund for the reasons articulated in paragraphs 27-29 above.   

 WHEREFORE, The People of the State of Illinois respectfully request that the 

Commission stay implementation of those portions of the Commission‟s Order of 

January 10, 2012 that authorize Peoples Gas and North Shore Gas to assess surcharges on 

customer bills to ensure the revenue requirement calculated for residential and small 

commercial customers established by the Commission in that Order.  In the alternative, 

the People respectfully move the Commission to enter an order that provides that 

revenues assessed under Rider VBA be collected subject to refund pending the outcome 

of the People‟s appeal of the Commission‟s January 10, 2012 Order. 

Respectfully submitted, 

PEOPLE OF THE STATE OF ILLINOIS 

By Lisa Madigan 

Attorney General 

 

By: ___________________________ 

Karen L. Lusson,  

Senior Assistant Attorney General 

Public Utilities Division 

Illinois Attorney General's Office 

100 West Randolph Street, 11th Floor 

Chicago, Illinois 60601 

Telephone: (312) 814-1136 

      E-mail: klusson@atg.state.il.us 

mailto:klusson@atg.state.il.us
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Dated:  January 20, 2012 


