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CITIZENS UTILITY BOARD’S  

MOTION TO STRIKE  

NICOR SURREBUTTAL TESTIMONY 

 

NOW COMES the Citizens Utility Board (―CUB‖), through its counsel, Julie L. Soderna, 

and hereby moves the Administrative Law Judges (―ALJs‖) of the Illinois Commerce 

Commission (―Commission‖), pursuant to the Commission Rules of Practice (―Rules‖), 83 
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Illinois Administrative Code Section 200.190, 83 Ill. Admin. Code § 200.190, to strike certain 

portions of the testimony of witnesses for Northern Illinois Gas Company d/b/a Nicor Gas 

Company (―Nicor‖ or the ―Company‖).  CUB respectfully requests the Commission strike the 

surrebuttal testimony of Glenn Labhart (Nicor Ex. 11.0) at pages 2-6, lines 39-160; pages 6-8, 

lines 164-213; portions of page 8, line 219; and the attached exhibits 11.1 (the withdrawn 

surrebuttal testimony on reopening of Mr. Lenart) and 11.2 (the withdrawn direct testimony of 

Mr. Feingold).  The testimony refers to and/or restates portions of the unverified testimony of 

two former Nicor employees, Mr. Theodore Lenart and Mr. Russell Feingold, whose testimony 

was filed without affidavit or verification in January 2004, and was later withdrawn by the 

Company on December 5, 2006.  Additionally, CUB requests that the ALJ’s strike the sentence 

at page 20, lines 366-370 of the panel testimony of David Moes and Christopher Gulick (Nicor 

Ex. 12.0), which also refers to the withdrawn testimony of Theodore Lenart, in addition to their 

Exhibit 12.2 (the withdrawn surrebuttal testimony on reopening of Mr. Lenart).  In support of 

this Motion, CUB states as follows: 

1. This proceeding was established to review the performance of Nicor’s Gas Cost 

Performance Program (―GCPP‖) alternative regulation scheme in effect from 2000-2002.  

Generally, under the GCPP, each calendar year the Company’s total actual annual 

purchased gas costs were compared with an annual gas cost benchmark.  The benchmark 

reflected market prices for gas at the time the gas was sold to customers.  If Nicor beat 

the benchmark, it shared the resulting savings with customer 50/50.  Likewise, if Nicor 

missed the benchmark, the resulting costs were shared with customer 50/50. 

2. Approved by the Commission in Docket 99-0127 under what would later be revealed as a 

misguided supposition that the goal of the program was to lower customers’ gas costs, the 
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GCPP was the subject of this required review pursuant to Section 9-244 of the Public 

Utilities Act (―PUA‖).  220 ILCS 5/9-244. 

3. CUB received a whistleblower fax on June 20, 2002, which alleged that Nicor was 

operating improperly under the GCPP.  See CUB Ex. 1.0 at 5.  On December 9, 2002, 

CUB filed a motion to reopen the record, which motion was granted by the Commission, 

and the parties to this docket subsequently agreed that additional discovery was 

necessary.  See July 16, 2002 Interim Order.  As a result, the procedural schedule in place 

at that time was suspended and additional discovery was conducted.  Id.  Additional 

testimony was then later filed in the reopened docket. 

4. In their direct and rebuttal testimonies on reopening, originally filed in 2003, Mr. 

Mierzwa and Mr. Effron both testified that Nicor was able to influence the Storage Credit 

Adjustment (―SCA‖) component of the benchmark of the GCPP by deliberately 

manipulating the use of storage to access low-cost ―last in first out‖ (―LIFO‖) layer 

storage and modifying the normal pattern of injections to and withdrawals from stored 

gas inventory.  See CUB Ex. 1.0 at 50-56:1397-1586; CUB Ex. 2.0 at 27-45:621-1011; 

AG Ex. 1.0 at 4-6, 17-37; AG Ex. 2.0 at 5-18. 

5. In the initial reopening phase of the case, the Company filed the rebuttal testimony on 

reopening of Mr. Theodore Lenart and Mr. Russell Feingold on January 16, 2004, to 

address the proposed disallowances of CUB witness, Mr. Mierzwa, and Attorney General 

witness, Mr. Effron, regarding the manipulation of storage inventories to influence the 

benchmark of Nicor’s GCPP.  At the time the testimony was filed, Mr. Lenart was 

Nicor’s Assistant Vice President of Supply Operations and headed the Gas Supply 

Department at Nicor.  Mr. Lenart’s employment with the Company subsequently ended 
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in 2004.  According to the Company’s response to CUB 24.01, was terminated in 2004 in 

connection with the GCPP.  At the time the testimony was filed, Mr. Feingold was 

employed by Navigant Consulting, Inc as a Managing Director.   

6. Nicor withdrew Mr. Lenart’s and Mr. Feingold’s testimony, along with all other pre-filed 

testimony on reopening, on December 5, 2006, citing as the reason:  

Nicor Gas does not intend to introduce its existing pre-filed 

testimony into the evidentiary record given the more than two 

years that have passed and the continuation of discovery since this 

proceeding was stayed in April 2004.  Instead, Nicor Gas intends 

to submit other pre-filed testimony in compliance with a schedule 

to be set by the ALJs. 

 

Nicor’s December 5, 2006 Notice of Withdrawal at 2.  Neither Mr. Lenart’s nor Mr. 

Feingold’s testimony was entered into the evidentiary record in this proceeding, verified, 

or filed with an affidavit. 

7. Nicor re-filed direct testimony on reopening in 2007, which did not include the 

previously-withdrawn testimony of Messrs. Lenart and Feingold.  In April 2011, Nicor 

filed its rebuttal testimony on reopening and on December 22, 2011 Nicor filed its 

surrebuttal testimony on reopening.  Among other witnesses, Nicor filed the rebuttal and 

surrebuttal testimony of Mr. Glenn Labhart (President of Labhart Risk Advisors, Inc.) 

and the panel testimony of Messrs. Moes (Managing Direct of Navigant Consulting, Inc.) 

and Gulick (Principal of Bates White, LLC). 

8. In his surrebuttal testimony, Mr. Labhart testifies that ―it was not possible for [him] to 

conduct a full and complete analysis‖ of the events surrounding the Company’s storage 

withdrawal activity in 2000 and 2001, activity which prompted the storage withdrawal 

adjustments of Mr. Effron and Mr. Mierzwa.  Nicor Ex. 11.0 at 2:32-38.  He suggests that 

people at Nicor Gas who could shed some light on the Company’s storage activities 
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during 2000-2001 are no longer available and, thus, he had ―no means to interview or 

examine those people to understand why they did what they did.‖  Id.   

9. Mr. Labhart recites several pages of Mr. Lenart’s 2004 rebuttal testimony on reopening in 

his surrebuttal testimony in an apparent attempt to ―explain‖ the anomaly of the 

uncharacteristically low storage withdrawals in January 2001.  Ex. 11.0 at 3-5: 44-155. 

10. Messrs. Moes and Gulick similarly reference the testimony of Mr. Lenart and Mr. 

Feingold in an attempt to provide an explanation for the unusually low storage 

withdrawals in December 2000. 

11. Commission Rules generally adopt the civil rules of evidence.  83 Ill. Admin. Code Part 

200.610(b).  Illinois Supreme Court Rule 802 states that ―Hearsay is not admissible 

except as provided by these rules, by other rules prescribed by the Supreme Court, or by 

statute as provided in Rule 101.‖  The rule against hearsay prevents a witness from 

testifying about an out-of-court statement made to him when such statement is being 

offered to prove truth of matters asserted therein.  People v. Topps, 293 Ill.App.3d 39, 43-

44, 227 Ill.Dec. 183, 687 N.E.2d 106 (1997). 

12. It is well-settled that a fair hearing before an administrative agency includes the 

opportunity to be heard, the right to cross-examine adverse witnesses, and impartiality in 

ruling upon the evidence.  Abrahamson v. Illinois Department of Professional 

Regulation, 153 Ill.2d at 95 (1992).  Generally, hearsay evidence is not admissible in an 

administrative proceeding.  Goranson v. Dept. of Registration Ed. of Illinois, 92 

Ill.App.3d 496 (1980), citing Baehr v. Health and Hospital Governing Com. 86 

Ill.App.3d 43 (1980).   

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997217895&pubNum=578&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997217895&pubNum=578&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992199357&pubNum=578&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_1120
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992199357&pubNum=578&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_1120
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980123796&pubNum=578&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980123796&pubNum=578&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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13. The rule regarding evidence in Commission proceedings further allows that ―evidence 

not admissible under such rules may be admitted if it is of a type commonly relied on by 

reasonable prudent persons in the conduct of their affairs.‖  Id.  (emphasis added).  

Federal Rule 703 similarly provides that an expert may rely on facts or data not otherwise 

admissible, if ―of a type reasonably relied upon by experts in the particular field in 

forming opinions or inferences upon the subject.‖  Fed. R. Evid. 703.  However, Illinois 

courts have held that Rule 703 does not create an exception to the rule against hearsay 

because the underlying facts or data are admitted not for their truth, but for the limited 

purpose of explaining the basis of the expert’s opinion.  Wingo by Wingo v. Rockford 

Mem. Hosp., 292 Ill. App. 3d 896, 908 (1997).   

14. In this case, the Lenart/Feingold testimony referenced in Messrs. Labhart and 

Moes/Gulick surrebuttal testimony amounts to classic hearsay.  Nicor clearly seeks to 

introduce the recited portions of Mr. Lenart’s testimony, as well as the full text of that 

testimony, for the truth of the matter asserted therein.  That is, Mr. Labhart’s testimony 

presupposes that Mr. Lenart’s testimony is an accurate representation of the reasons 

behind the Company’s unusual storage withdrawal activity during late 2000/early 2001.   

15. Here, Mr. Labhart admits he has not even interviewed or examined ―people at Nicor Gas 

who could shed some light on the Company’s storage activities during 2000-2001,‖ but 

rather simply cites to this testimony to fill in that information gap.  These were unsworn 

statements made in the course of a different phase of this proceeding that have not been – 

and as a practical matter cannot be – tested under cross-examination.   

16. It is neither reasonable nor prudent for Mr. Labhart or Messrs. Moes and Gulick to rely 

on unsworn testimony from 2002-2003 that has not been verified, is not in evidence, and 

https://www.lexis.com/research/buttonTFLink?_m=ed876e5e8ccc71bd2805c8ab70cb9d82&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b292%20Ill.%20App.%203d%20896%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=54&_butInline=1&_butinfo=FED.%20R.%20EVID.%20703&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLbVzb-zSkAz&_md5=f9a9bf39f1a92ae43c2e875f9f19e5bb
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was subsequently withdrawn by the Company itself, especially considering Mr. Lenart’s 

whereabouts – to CUB’s knowledge – are unknown to the parties.  Mr. Labhart could 

have attempted to independently verify at least some of the information in the quoted 

testimony of Mr. Lenart with Company documentation and/or consultation with current 

Company employees and provided his own testimony on the matter, but that is not what 

he did.  Moreover, the Company could have filed new testimony of Messrs. Lenart and 

Feingold, and made them available for cross-examination.  Nicor chose not to do this, 

and instead attempted to boot-strap select portions of the previously-withdrawn testimony 

into its most recent surrebuttal testimony. 

17. Mr. Labhart attempts to use the quoted testimony from Mr. Lenart to corroborate his 

theory to explain the Company’s anomalous storage and withdrawal activity in 2000 and 

2001.  Since he himself admits he was not at the Company during the time the storage 

and withdrawal decisions at issue were made, and could not speak to anyone at the 

Company who did have firsthand knowledge, he attempts to concoct his own post-hoc 

explanation for activity that two witnesses to this proceeding have determined amounts to 

manipulation of the GCPP benchmark, and which increased the cost of gas to Nicor’s 

ratepayers by between $145 - $182 million (before interest).  Mr. Labhart’s attempt to 

substitute Mr. Lenart’s words for his own must fail.  Messrs. Moes and Gulick attempt to 

similarly use Mr. Lenart’s unsworn testimony to substantiate their own version of events 

from 2000-2001 – events neither witness has personal knowledge of – must similarly fail. 

18. The Company’s attempt to circumvent prevailing law that prohibits such hearsay 

evidence imposes prejudice on CUB and other parties to this proceeding, because parties 

are not able to conduct discovery – whether in the form of interrogatories, document 
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requests or depositions — regarding the testimony of Mr. Lenart or Mr. Feingold, to 

further test the information and opinions in that testimony.  Nor are these individuals 

available for cross-examination at hearing.  Thus, it is not competent or reliable 

testimony that meets the standard under Illinois law and must be stricken so it is not part 

of the evidentiary record in this proceeding. 

 

WHEREFORE, for the reasons stated herein, CUB respectfully requests that the ALJs 

strike the surrebuttal testimony of Glenn Labhart (Nicor Ex. 11.0) at pages 2-6, lines 39-160; 

pages 6-8, lines 164-213; the portions of page 8, line 219 that reference Mr. Lenart and Mr. 

Feingold; and the attached exhibits 11.1 (the withdrawn surrebuttal testimony on reopening of 

Mr. Lenart) and 11.2 (the withdrawn direct testimony on reopening of Mr. Feingold).  

Additionally, CUB requests that the ALJ’s strike the sentence at page 20, lines 366-370 of the 

panel testimony of David Moes and Christopher Gulick (Nicor Ex. 12.0), and their Exhibit 12.2 

(the withdrawn surrebuttal testimony on reopening of Mr. Lenart).   

 

Dated: January 20, 2012     Respectfully submitted, 

        
       Julie L. Soderna    

       Director of Litigation  

       CITIZENS UTILITY BOARD 

       309 W. Washington, Ste. 800 

       Chicago, IL  60606 

       (312) 263-4282  

       jsoderna@citizensutilityboard.org 
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