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INTRODUCTION AND QUALIFICATIONS 1 

Q. Please state your name and business address. 2 

A. My name is Scott Hempling.  I am the owner of Scott Hempling, Attorney at Law LLC.  3 

My business address is 417 St. Lawrence Dr., Silver Spring, Maryland 20901. 4 

Q. Please describe your educational and employment background.  5 

A. From October 2006 through August 2011, I was Executive Director of the National 6 

Regulatory Research Institute (“NRRI”).  Founded by the National Association of 7 

Regulatory Utility Commissioners, NRRI is a Section 501(c)(3) organization, funded 8 

primarily by state utility regulatory commissions.  NRRI’s mission is to provide the 9 

research necessary to empower utility regulators to make decisions of the highest possible 10 

quality.  As Executive Director, I was responsible for working with commissioners and 11 

commission staff at all state-level regulatory agencies to develop research priorities in 12 

electricity, gas, telecommunications, and water; and then to oversee research papers 13 

produced by NRRI’s internal expert staff and external contractors.   14 

  During my tenure at NRRI I was responsible for publishing over 80 research 15 

papers.  This role involved the following activities:  (a) encouraging NRRI staff experts, 16 

commissioners and commission staff to identify unsolved regulatory challenges; (b) 17 

identifying authors qualified to think creatively and write objectively about those 18 

challenges; (c) working with authors to shape topics and analytical approaches to ensure 19 

their paper's usefulness to regulatory practitioners and decision-makers; (d) ensuring that 20 

end products satisfied NRRI's quality standards, were objective, and made an original 21 

contribution to the regulatory literature; and (e) designing, organizing and conducting 22 
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seminars (both in-person and electronic) aimed at increasing the regulatory community's 23 

familiarity with the topic and comprehension of the paper's substance.   24 

  In addition to leading NRRI's research output, I published my own research 25 

papers, advised contract clients (including state commissions, regional transmission 26 

organizations, private industry, and international institutions), and wrote monthly essays 27 

on effective regulation.  NRRI has published the first 32 of these essays in a book entitled 28 

Preside or Lead? The Attributes and Actions of Effective Regulators.  I also taught 29 

several dozen two-day legal and policy seminars hosted by state commissions and 30 

attended by commissioners, staff and industry practitioners, and made presentations at 31 

industry conferences in the United States, Canada, India, Nigeria, and Jamaica.   32 

  Prior to joining NRRI, I had a national law practice, advising public and private 33 

sector clients—particularly state regulatory commissions—on utility regulation, with an 34 

emphasis on electricity issues.  I have represented clients in many cases under the Federal 35 

Power Act of 1935 and the Public Utility Holding Company Act of 1935, U.S.C. §§ 79-36 

792-6 (“PUHCA 1935”), before the Federal Energy Regulatory Commission (“FERC”) 37 

and the Securities and Exchange Commission (“SEC”), respectively, and before the 38 

United States Courts of Appeals.  I have testified before Congressional and state 39 

legislative committees many times on electric industry matters. 40 

  In September 2011, I retired from NRRI to focus on writing research papers, 41 

providing expert testimony, and teaching courses and seminars on the law and policy of 42 

utility regulation.  Among other activities, I am an Adjunct Professor at Georgetown 43 

University Law Center in Washington, D.C., where I teach a practicum/seminar entitled 44 

“Regulation of Public Utility Monopolies:  Legal Principles, Administrative Procedures 45 
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and Professional Practices.”  Students study the fundamentals of utility regulatory law in 46 

class and apply that learning in externships at state and federal regulatory agencies under 47 

my supervision. 48 

  I received a B.A. cum laude from Yale University, where I majored in (1) 49 

Economics and Political Science and (2) Music, and received a Continental Grain 50 

fellowship and a Patterson research grant.  I received a J.D. magna cum laude from 51 

Georgetown University Law Center, where I received an American Jurisprudence award 52 

for Constitutional Law.   53 

   My resume is attached to this testimony.  54 

 55 
Q. Have you previously submitted testimony in any state utility proceeding? 56 

A. Yes, I have submitted testimony in proceedings before the state utility commissions of 57 

California, Illinois, Maryland, Minnesota, North Carolina, Texas, Vermont  and 58 

Wisconsin. 59 

   Additional information is available at www.scotthemplinglaw.com. 60 
 61 
Q. For whom do you appear in this proceeding? 62 

A. I am appearing on behalf of the Citizens Utility Board (“CUB”).   63 

 64 
 65 

I. OVERVIEW AND PURPOSE  66 

Q. What is the context for this proceeding? 67 

A. In 2011, the Illinois General Assembly enacted Public Acts 97-616 and 97-646.  These 68 

Acts provide that electric utilities can elect to have their rates determined annually 69 

pursuant to a statutorily-defined performance-based formula.  To be eligible for a formula 70 
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rate, an electric utility must declare itself to be a “participating utility.”  By making this 71 

declaration, the utility commits to making statutorily defined investments in 72 

infrastructure projects, including “smart grid,” and achieving certain job creation targets.  73 

To remain eligible to have its rates set pursuant to the formula rate, a “participating 74 

utility” must meet certain performance metrics, including defined job creation goals.  75 

Commonwealth Edison Company (“ComEd”) has elected to become a participating 76 

utility.   77 

  While the new provisions to the Public Utilities Act (“Act”) create an alternative 78 

to the way rates have traditionally been set in Illinois, they do not change the purpose of 79 

regulation:  to ensure that customers in Illinois receive adequate, efficient, reliable, 80 

environmentally safe and least-cost public utility services.1  My purpose in this testimony 81 

is to address how the Illinois Commerce Commission (“ICC” or “the Commission”) can 82 

hold ComEd, and any other electric utility opting for this new regulatory scheme, 83 

accountable to the Commission’s standards.  84 

Q. Do the Act’s new provisions create opportunities and expectations for performance 85 
improvement?  86 

 87 
A. Yes.  The new provisions emphasize a consistency of interest between the utility and its 88 

customers:  the interest in clear expectations for performance, and for the consequences 89 

of meeting or not meeting those expectations for performance.  In multiple places, the 90 

Act makes clear that the lodestars for evaluating cost-effective utility performance are the 91 

standards of "prudence" and "reasonableness," the same standards the Commission has 92 

used for many decades in setting utility rates.  The Act thus presents the Commission 93 

with opportunities to improve the electric industry's performance, in terms of both 94 
                                                 
1 220 ILCS 5/1-102(a). 
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innovation and cost-effectiveness.  The combination of pre-expenditure approvals of 95 

Form 1-based cost proposals, followed by post-expenditure "reconciliations," reduces 96 

regulatory lag and increases revenue certainty, compared to a regime of test year 97 

authorizations without reconciliations.  These are benefits for the utility, and possibly for 98 

the consumer.  There are opportunities to induce new cost-effective actions by the utility, 99 

third-party providers, and consumers, all supported by consumer dollars and guided by 100 

Commission-enforced standards. 101 

Q. Are there any risks with this new regulatory scheme? 102 

A. Yes.  The Act poses at least three major risks.   First, the utility could over-spend and 103 

over-hire to meet the statutory “estimates” of $2.6 billion in investment and 2000 new 104 

jobs.  Exacerbating this risk is the procedure compelled by the Act, wherein the 105 

Commission's efforts to lead, by setting standards and conducting prudence reviews to 106 

enforce those standards, could be stymied and diverted by the overwork caused the 107 

stream of utility cost filings.  Second, the utility could block competitors from offering 108 

services and products that the utility wants to provide, even though the competitors might 109 

be able to provide those services and products more efficiently.  Third, ComEd’s actions 110 

could be unduly influenced by Exelon’s unrelated and conflicting business objectives.     111 

Q. What is the purpose of your testimony? 112 

A. My purpose is to make recommendations to the Commission about how to carry out its 113 

responsibilities under the Act’s new sections; specifically, about how to maximize the 114 

opportunities and minimize the risks.  My chief recommendation is that the Commission 115 

focus not only on cost recovery but on performance:  by setting standards and requiring 116 

plans; by ensuring sufficient regulatory resources in terms of time, personnel, and 117 
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expertise to set those standards and enforce those plans; and by creating procedural 118 

schedules with sufficient space to allow for credible assessment of costs and 119 

performance.   120 

  A formula rate is formula for rates -- a method of cost recovery.  Its purpose is to 121 

recover costs; not to empower consumers.  If the Commission’s dominant focus becomes 122 

utility-initiated proceedings on input cost and actual cost, we will miss the opportunities 123 

to focus on performance, especially utility actions and regulatory actions that will help 124 

citizens learn new ways to reduce their dependence on expensive energy.   125 

Q. How can the Commission help achieve the Act’s objectives?   126 

A. This Act is an experiment.  I am unaware of any regulatory statute, ever enacted, that 127 

contains this combination of spending mandates, job creation mandates unconnected to 128 

an expert-driven benefit-cost analysis, incomplete performance metrics, and a formula 129 

rate process whose mandatory schedules that will consume regulatory resources 130 

continuously, all with no addition to the Commission’s regulatory resources.  Experience 131 

will show whether it works.  Of all the actors on the stage, the Commission is in the best 132 

position to advise the General Assembly objectively on whether the statutory changes are 133 

achieving their stated objectives.  The Commission can lead the process by continuously 134 

defining and enforcing the standards of prudence and reasonableness, by establishing 135 

procedures that condition cost recovery on the utility achieving those standards and by 136 

remaining alert to discovering which aspects of the Act are serving its intended purposes 137 

and which are undermining those purposes.    138 

Q. What evidence will define whether this experiment works? 139 
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A. Evidence of a successful experiment would be affirmative answers to the following 140 

questions:  141 

1. Did ComEd achieve new levels of performance in customer service at 142 
higher levels of cost-effectiveness?  143 

2. Have new opportunities arisen for customer investment in energy 144 
efficiency and demand response technologies? 145 

3. Have customers received timely and useful information on how to manage 146 
their energy costs and consumption? 147 

4. Have customers enrolled in new rate programs that offer customer 148 
savings? 149 

5. Have ComEd’s investments proven cost-effective over the ten years of 150 
infrastructure investments, both in usual general plant and new smart grid 151 
technologies? 152 

Q. Can the actions of the Commission influence whether these benefits actually occur 153 
for ComEd’s customers? 154 

A. Yes, if the Commission continuously focuses all parties on these questions: 155 

1. What are the possibilities for new products, services, providers, technology, and 156 
customer needs?  Which possibilities should the Commission encourage and 157 
discourage?   158 

2. Where will private behavior -- by utilities, non-utility competitors, and consumers 159 
-- conflict with the public interest?   160 

3. What regulatory efforts are necessary to align private behavior with the public 161 
interest?   162 

4. What investigations and proceedings will best get the facts and insights necessary 163 
to answer all these questions? 164 

By asking these questions, and by enlisting the parties in searching for answers, 165 

the Commission can lead the effort, prescribed by the General Assembly, to "promote 166 

prudent, long-term infrastructure investment" in a way that "mutually benefit[s] the 167 

State's electric utilities and their customers, regulators, and investors"; "to modernize and 168 

upgrade transmission and distribution facilities in the State"; to make the ratemaking 169 
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process increase in "predictability, stability, and transparency"; and thus to ensure that the 170 

service that utilities provide their customers is truly "quality electric service" that 171 

includes "innovative technological offerings that will enhance customer experience and 172 

choice."2 173 

Q. How have you organized your testimony? 174 

A. Part I is this Overview and Purpose.  Part II focuses on Identifying and Mitigating 175 

Economic Risks.  I address three specific risks:  the risk of over-spending, the risk of the 176 

incumbent utility blocking new entrants, and the risk of Exelon interfering with ComEd’s 177 

activities.  Part III addresses the need to set appropriate performance expectations.  178 

There I recommend the Commission supplement the performance metrics stated in the 179 

Act with metrics relating to empowering consumers to reduce their bills, removing 180 

barriers to entry for new distribution-level service providers, eliminating risks from the 181 

Exelon-ComEd relationship, and ensuring a solid, transparent planning process.  Part IV 182 

focuses on “making it all work,” by obtaining sufficient resources and creating logical 183 

procedures that, together, ensure that the Commission leads this process.  I have attached 184 

a complete list of my recommendations as an Appendix to this testimony. 185 

 186 

 187 

II. IDENTIFYING AND MITIGATING ECONOMIC RISKS 188 

A. RISK #1:  THE UTILITY OVER-SPENDS 189 

1. The Act creates a risk of utility over-spending. 190 

Q. Please describe the risk of over-spending. 191 

                                                 
2 220 ILCS 5/16-108.5(a), (b). 
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A. The Act requires ComEd to spend an “estimated” $2.6 billion, above average capital 192 

spending for 2008-2010.  Inherent in any utility expenditure are the following risks:  (1) 193 

the project will end up more costly than expected; (2) the project will be completed later 194 

than expected, pushing the benefits further into the future (thus reducing its value to those 195 

who pay up front); (3) the project will produce fewer benefits than expected; (4) the need 196 

for the project will disappear, leaving someone -- customers or investors -- responsible 197 

for the sunk cost; and (5) an alternative solution, ruled out or not known initially, turns 198 

out to be more cost-effective than the expenditure.  199 

Q. Does the formula rate process exacerbate these risks? 200 

A. It can, in at least three ways.  First, by authorizing the utility to seek prudence decisions 201 

prior to expenditures, it puts the Commission at risk of approving actions without having 202 

a clear vision and perspective.  The process could draw the Commission into making a 203 

series of small commitments in the form of annual budgets, leading to upward 204 

adjustments as costs exceed estimates.  The risk is that this trend will continue until sunk 205 

costs pass the "point of no return" where it no longer makes economic sense to change 206 

course because the incremental cost of completing the initial work is less than the total 207 

cost of a not-yet started alternative, which would have cost less than the total cost of the 208 

chosen option.  In such a situation, if the Commission had better perspective earlier, it 209 

would have chosen a different, less costly course.   210 

Second, since the formula rate process invites the utility to obtain regulatory 211 

approvals pre-expenditure, the utility has an incentive to underestimate its costs to win a 212 

finding of prudence for a particular option; then, having committed the Commission to 213 

this option, increasing the recoverable amount later using the "sunk cost" argument noted 214 
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above; i.e., having the Commission compare only the project's remaining prospective 215 

costs to the total costs of alternative actions, ignoring sunk costs because the Commission 216 

would have already committed the ratepayers to paying for them.  There is also the 217 

converse risk, of the utility over-estimating costs, winning approval, and then asserting 218 

prudence on completing the project under budget when the prudent level might have been 219 

even lower.  To avoid being influenced by such “framing,” the Commission will need 220 

independent consulting assistance, equivalent to the utility’s expertise, for each major 221 

approval request.  222 

Third, if we over-rely on existing Form 1 cost levels we can confuse an incurred 223 

cost with a prudent cost.  If the statutory mandate is "prudence" and "reasonableness," the 224 

proper question is not "What did it cost?" but "What should it have cost?"  The answer to 225 

this question is not in a utility's Form 1 cost data ("What did it cost?") but in data from 226 

the best performing utilities ("What should it have cost?").  Finding comparable 227 

situations to help answer this “should” question will not always be easy, but doing so is 228 

critical to creating objective standards.  229 

2. The Act allows the Commission to assign risks between ratepayers 230 
and shareholders. 231 

Q. Does the existence of a formula rate compel ratepayers to bear all economic risks? 232 

A. No.  A formula rate is not a guarantee; it does not make ratepayers the risk-bearers for 233 

cost overruns.  ComEd will "populate" its formula with costs, but those costs are only 234 

proposals.  The utility bears the burden of proving their "prudence" and "reasonableness."  235 

The Commission then has the duty to approve or disapprove each proposed cost.  Its 236 

review of formula rate inputs and actuals requires no less rigor than general rate case 237 

treatment.  238 
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If the Commission can approve or disapprove costs, it can also assign the risk of 239 

results varying from proposed costs.  I will discuss this risk-assignment concept in more 240 

detail now. 241 

Q. What flexibility does the Commission have to assign risks? 242 

A. If the Commission can pick either of these poles of approval or disapproval, it can pick 243 

points between the poles.  This discretion allows the Commission to condition its 244 

approvals; by, for example, placing caps or collars on specific costs.  It is unavoidable 245 

that actual costs will deviate from projected costs; that is why the statute provides for a 246 

"reconciliation."  At the cost proposal stage, the Commission has flexibility to allocate 247 

project risk -- the risk of actual cost deviating from projected cost -- cost-effectively.  For 248 

example, the Commission can approve only a percentage of the estimate and impose a 249 

cap on the project.  The Commission could allow the utility to return with requests to 250 

adjust the cap as facts change (in which case it is no longer a "hard" cap).  There are 251 

many possible variations; the point is that the statute's formula rate structure allows them 252 

all, and that the objectives of prudence and reasonableness require the Commission to 253 

consider them all.   254 

This approach to "reconciliation" -- reconciling actuals to whatever risk 255 

assignment (i.e., risk of cost overruns) the Commission initially approved -- prevents 256 

automatic "true-ups" of actuals to proposed that would effectively eliminate prudence and 257 

reasonableness reviews.  It allows the Commission to achieve the Act's new purposes 258 

(reducing regulatory uncertainty and regulatory lag) while not undermining regulation's 259 

core purposes (ensuring prudence and reasonableness).  There need be no tension or 260 

tradeoff between these goals.  261 
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Q. In assigning economic risks, how should the Commission apply the statutory terms 262 
"prudence" and "reasonableness"?   263 

 264 
A. Section 16-108.5(c)(1) provides for "the recovery of the utility's actual costs of delivery 265 

services that are prudently incurred and reasonable in amount consistent with 266 

Commission practice and law."  Because the statute uses both phrases, they must have 267 

distinct meanings.  268 

I view prudence as equivalent to non-negligence -- performance consistent with 269 

the performance standards set by the Commission.  Reasonableness is a second screen, 270 

reflecting the fact a regulator can disallow otherwise prudent costs when the 271 

policymakers have determined that the risk of prudent but uneconomic actions should fall 272 

on the utility.3   273 

Q. How does this distinction apply to the new statute?  274 

A. This distinction allows the Commission to assign to the utility one or more of the 275 

business risks noted above:  risks of cost overruns, of project delays, of benefits falling 276 

below estimates, and of better alternatives emerging.  This approach is consistent with the 277 

traditional notion of disallowing costs based on the "used and useful" criterion, which is 278 

distinct from prudence.  Whether the Commission should do so in any specific case is not 279 

the point here; the point is that it must make clear that it retains that authority to do so.  280 

                                                 
3  In Duquesne Light Co. v. Barasch, 488 U.S. 299 (1989), the U.S. Supreme Court recognized this 
distinction as an element of regulatory discretion.  The utility had abandoned construction of a nuclear 
plant.  The Pennsylvania Commission had found that the decisions to begin constructing the plant, and 
later to abandon the plant, were prudent.  Based on a state statute limiting cost recovery to plant that "is 
used and useful in service to the public," the Commission declined to allow full cost recovery.  The Court 
rejected the utility's argument that the Constitution's Fifth and Fourteenth Amendments require recovery 
of prudent costs.  The Court stated, among other things, that a commission "'must be free, within the 
limitations imposed by pertinent constitutional and statutory commands, to devise methods of regulation 
capable of equitably reconciling diverse and conflicting interests.'" Barasch, 488 U.S. at 314 (quoting 
Permian Basin Area Rate Cases, 390 U.S. 747, 767 (1968)).  
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Then, to implement this authority, the Commission should require the utility to make 281 

clear in each formula rate filing which risks it proposes to bear and which it proposes to 282 

shift to the customer, and why the proposed risk-bearing will promote cost-effectiveness.   283 

Ignoring the prudence-reasonableness distinction not only would disregard 284 

statutory language; it would be asymmetrical and uneconomical.  Specifically, if the 285 

Commission declined ever to assign business risk to the utility (by signaling that it could 286 

disallow costs that are prudent but not used and useful), there is a double risk-shift to 287 

customers.  The first shifted risk is the obvious one:  the risk of unlucky business 288 

decisions, normally borne by businesses.  The second is less obvious but potentially 289 

large:  free of the risk of unlucky business decisions, the utility would have less reason to 290 

be careful and more reason to try things that might not work, thereby widening the 291 

universe of actions whose adverse outcomes would fall on customers.  The utility would 292 

be betting with someone else's money and betting asymmetrically:  if the investment 293 

worked out, it would enter rate base and earn a profit that customers would pay, along 294 

with receiving the investment’s benefit. If the investment turned out poorly, such as an 295 

abandoned plant, it would still enter rate base and earn a profit; the customers would pay 296 

for the profit but receive no benefit.  Either way, the utility would win.  By assigning 297 

business risks for each expenditure, the Commission can eliminate this asymmetry. 298 

Q.  Does the statute's command that the utility spend $1.3 billion on infrastructure 299 
upgrades and $1.3 billion on smart grid preclude the Commission from assigning 300 
risk associated with this spending? 301 

 302 
A. No.  The statute describes these amounts as "estimated" expenditures.  No dollar 303 

expenditure automatically passes the prudence and reasonableness tests merely because it 304 

falls within the statutory total of $2.6 billion.  Utility performance must be judged by its 305 
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cost-effectiveness relative to alternatives, not by how much money is spent.  Although 306 

the Act states that “[e]xcept in the case where the Commission finds, after notice and 307 

hearing, that a participating utility is not satisfying its investment amount commitments 308 

under subsection (b) of this Section, the performance-based formula rate shall remain in 309 

effect at the discretion of the utility,”4 that does not mean that utilities are free to spend 310 

imprudently or unreasonably.  To the contrary, the Commission should confirm that the 311 

phrase "not satisfying its investment amount commitments" includes not spending 312 

customer funds prudently and reasonably.  The requirement to perform prudently and 313 

reasonably is implicit in all utility obligations.  314 

When the utility requests pre-approval of a cost, the Commission should 315 

determine the appropriate and prudent cost, assign the risk and benefit of cost overages 316 

and underages, and specify the flexibility the utility or consumers have to adjust  these 317 

risks and benefits as facts change, all based on objective data.  With this approach, the 318 

Commission can simultaneously address the uncertainty that troubles utilities and the 319 

open-ended commitments that trouble consumers.   320 

Q. What about when there is insufficient data on which to base a risk assignment 321 
decision?  322 

 323 
A. With AMI and other investments lacking precedent, it may be difficult to collect 324 

sufficient evidence on which to base confident decisions about budgets and the risk of 325 

cost overruns.  A gap in evidence does not mean that ratepayers must bear the risk.  I am 326 

aware of no legal or policy principle that makes ratepayers the guarantors of risk when 327 

facts are unclear.  The best one can recommend is that when the territory is new, one 328 

must move cautiously and in small steps, and risks should be allocated evenhandedly 329 

                                                 
4 220 ILCS 5/16-108.5(b). 
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(while compensating shareholders for the risk through the return on equity).  There is no 330 

generic risk allocation that will fit all such situations.   331 

Q.  Will shifting risk to ratepayers benefit them by reducing the utility's cost of capital? 332 

A.  No.  Shifting risk does not lower risk; any lower-cost capital ratepayers pay is offset by 333 

the risk they bear.  And if being relieved of risk means the utility then takes on more risk 334 

unnecessarily (a logical result of not bearing risk), customers will not be better off. 335 

Economic risk assignment prevents inefficiency.  If a risk is unacceptable for 336 

shareholders to bear, it is unacceptable for ratepayers to bear.  Shifting risks to ratepayers 337 

that are unacceptable to shareholders produces asymmetry:  shareholders receive their 338 

return regardless of the investment's success or failure, whereas ratepayers benefit only if 339 

the investment succeeds.  Asymmetric risk leads to inefficient business decisions. 340 

Q.   Are there any constraints on the Commission's ability to assign economic risk? 341 

A. I am not an Illinois lawyer, so my reading of the statute cannot be relied on as final legal 342 

advice.  But I see nothing in the statute that precludes these principles.  If the 343 

Commission can disallow costs after an expenditure has occurred on the grounds that the 344 

costs are not reasonable or prudent, it can "disallow" them before they are incurred, 345 

provided there is an evidentiary basis.  If the Commission can disallow them before they 346 

are incurred, it can disallow them in part, by limiting what will be recovered.  These 347 

powers always existed because they are rooted in the requirement of just and reasonable 348 

rates. 349 

The Commission's ability to assign risk to the utility is not unconstrained.  The 350 

authorized return on equity (“ROE”) must reflect the risks assigned.  However, the 351 

General Assembly has fixed the ROE by statute (subject to the 50-basis-point collar).  352 
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Thus, the Commission's risk assignment therefore must be consistent with that ROE.  But 353 

the fact that the Act fixes the ROE does not mean it confines the Commission's 354 

risk-assignment ability.  Given that the Act does not limit the Commission to a binary 355 

approve-disapprove option, and given that "reasonableness" is a factor distinct from 356 

prudence, the Commission must ask the question each time:  given the business risks of a 357 

particular expenditure, and given the fixed ROE, what is the risk assignment that fits with 358 

the statutorily-mandated ROE?  Because of the novelty of this question (a novelty 359 

resulting from the fact that no other state I am aware of has a statute-mandated 360 

combination of statutory ROE, formula rates, and a distinction between prudence and 361 

reasonableness), the Commission will need to give it special attention in the formula rate 362 

proceedings.  Alternatively, the Commission can initiate a separate inquiry to sort out 363 

these issues.   364 

3. Six Recommendations for Assigning Economic Risk 365 

Q. What recommendations do you have for assigning economic risks between 366 
ratepayers and shareholders?  367 

 368 
A. The central purpose should be to "motivate the utility to excel (i.e., operate efficiently) 369 

and to penalize the utility for poor performance."5   By efficient, I mean efficient in an 370 

economic sense -- getting the biggest bang for the buck, leave no benefits on the table, 371 

not foregoing actions that could make someone better off while making no one worse off.  372 

To achieve this result, I recommend that the Commission establish the following 373 

requirements for ComEd’s formula rate filings under the Act: 374 

                                                 
5 S. Hempling and S. Strauss, Pre-Approval Commitments:  When And Under What Conditions Should 
Regulators Commit Ratepayer Dollars to Utility-Proposed Capital Projects? (Nat’l Regulatory Research 
Inst. Nov. 2008). 
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a. Assign economic risk consistent with management control.  375 

b. Require each cost proposal to state all costs, and the expected benefits, 376 
and require the utility to commit to achieving those benefits. 377 

c. Approve expenditure levels based on the costs of the best available 378 
performer, which is not necessarily the utility. 379 

d. Approve a project as "prudent" only after gaining the necessary time 380 
perspective. 381 

e.  Using long-term planning, require the utility to connect proposed 382 
expenditures to projects that promise benefits, to avoid piecemeal 383 
approval of major, long-term capital investments.  384 

f. Establish ongoing monitoring – not merely annual, post-hoc reviews -- 385 
to ensure that project decisions can change as facts change. 386 

 In the next six subsections, I discuss each concept in turn. 387 

  a. Assign economic risk consistent with management control. 388 

Q. Please discuss your first principle: risk should coincide with control. 389 

A. A risk belongs with the entity best able to predict, manage, and control it.  Following this 390 

principle induces the best performance.  For example, a utility that bears risks will be 391 

more likely to press its contractors to bear some of them, in the form of cost caps, 392 

performance guarantees, and deadlines.  Consider the following commentary from 393 

Christopher Crane, presently Exelon's President and Chief Operating Officer.  In 394 

discussing the possibility of constructing new nuclear plants, Mr. Crane stated: 395 

Engineers and construction contractors for new nuclear plant builds must 396 
be prepared to share risks by guaranteeing timely, on-budget performance 397 
in their contracts, Christopher Crane, chief operating officer of Exelon 398 
Generation, said in a February 2 interview.  When the current US power 399 
reactor fleet was built, "the risk was always on the owner," but all 400 
companies involved in "engineering, procurement, construction or any 401 
subset of one of those items" must be "responsible to execute to 402 
expectations" if new nuclear projects are to succeed, Crane said.  In the 403 
1970s and 1980s, some utilities faced bankruptcy and ratepayers were 404 
forced to bear the costs of "mismanagement, project overruns, productivity 405 
issues and just bad design," but "there was not a contractor that I ever 406 
remember that did anything other than profit wildly.  So the model has got 407 
to change," he said. 408 
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 In practice, parties to new nuclear contracts must "figure out in advance 409 
what [costs] in the contract would be fixed and what would be variable," 410 
and "bounds" must be set on the "allowable percentage of error or 411 
rework," Crane said.  Construction contractors must be "accountable" for 412 
meeting a certain level of productivity and delivering "quality of work 413 
within a reasonable band of acceptance."  Hedging and other long-term 414 
procurement strategies must account for inflation in future prices for 415 
copper, steel, concrete and other key commodities.  Such an approach has 416 
never before been used for a power reactor construction project in the US, 417 
Crane said.6 418 

b.  Require each cost proposal to state all costs, and the expected 419 
benefits, and require the utility to commit to achieving those 420 
benefits. 421 

Q.  Please discuss your second principle:  the Commission should require each cost 422 
proposal to state all costs, and the expected benefits, and require the utility to 423 
commit to achieving those benefits. 424 

A. Where the utility seeks to justify an expenditure proposal based on benefits it predicts, 425 

and it controls the information supporting its prediction, it must commit to those benefits 426 

if it also wants the profit.  Conversely, the pre-approved cost recovery must be subject to 427 

refund to the extent the asserted benefits do not arrive.  This principle flows from two 428 

other principles:  (a) the utility's informational advantage makes it best able to assess risk; 429 

and (b) an investment lacking shareholder support is unlikely to be prudent.   430 

There can be exceptions, such as experiments where the risks are shared.  The 431 

Commission might decide, for example, that new meters designed to empower customers 432 

to time their consumption to reduce their costs are worth some consumer risk-bearing,  433 

even if the benefits are not certain.  Customers should not expect all the benefits of 434 

experimentation without taking some of the risks, but the baseline principle should 435 

condition pre-approvals on the utility committing to the results.  Further, although the 436 
                                                 
6 Nucleonics Week (Mar. 6, 2008); quotes from Crane are also available at Hearing Transcript, In 
re: Pet. for Determination of Need for Levy Units 1 and 2 Nuclear Power Plants, Fla. Pub. Serv. 
Comm’n Docket No. 080148-EI at 604 (2008). 
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General Assembly has identified some expenditure categories as beneficial (e.g., 437 

underground residential cable injection), the utility remains obligated to demonstrate the 438 

specific expenditures are beneficial.  This conclusion flows necessarily from the statute's 439 

insistence on "prudence" and "reasonableness."  440 

Q. What about the costs? 441 

A. A utility request for pre-approval of an action or expenditure should include an 442 

explanation of the project's total costs and compare those costs to the costs of viable 443 

alternative solutions.  The utility also should describe all its efforts to cap its vendors' 444 

costs.  The utility should disclose all risks -- all plausible reasons why outcomes could 445 

vary from the expected -- so that the Commission can allocate them consistently with 446 

economic efficiency.   447 

These disclosures must be accurate and timely.  Publicly traded companies 448 

routinely disclose their business risks in any prospectus that accompanies a public bond 449 

or stock sale.  Where the utility proposes that these risks be borne by ratepayers rather 450 

than lenders or shareholders, the same principles of disclosures should apply -- along 451 

with penalties for non-disclosure.  Absent this requirement, ratepayer representatives and 452 

commission staff have to guess (because they lack the inside information and expertise 453 

controlled by the utility, despite having paid for them through their rates) about possible 454 

negative outcomes.  These guesses are then often criticized as "speculative" when they 455 

would be unnecessary if the utility disclosed them properly. 456 

c. The Commission should approve expenditure levels based on the 457 
costs of the best available performer, which is not necessarily the 458 
utility. 459 

Q. Please discuss your third principle:  approved expenditures should be based on the 460 
costs of the best available performer, which is not necessarily the utility. 461 
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A. For every significant action or expenditure undertaken, the utility should find the best 462 

performer.  If the utility's interest in its profit discourages it from finding alternative 463 

suppliers, the utility becomes its customers’ adversary rather than their privileged 464 

supplier.  While it is not the Commission's role to dictate what contractors and 465 

subcontractors the utility should use, it is the Commission's role to base cost recovery on 466 

the standards of prudence and reasonableness, which imply using the most cost effective 467 

means.  The utility therefore has the burden of proving that its proposed costs are based 468 

on the costs of the most effective alternative.  469 

Q. How can the Commission do this? 470 

A. The Commission should require the utility to provide all information the Commission 471 

needs to determine that the utility’s proposed alternative is the best alternative available.  472 

The utility's Form 1 data and any associated workpapers are only a fraction of that 473 

necessary information.  The Commission also must require the utility to provide data on 474 

how the best performing utilities carry out similar actions and how the utility intends to 475 

replicate those actions.  The utility's statutory burden of proving prudence and 476 

reasonableness requires no less, because this is the information logically necessary to 477 

prove those standards.  In the past, the burden has been on intervenors to contest the 478 

utility's prudence and develop all this information.  It should be no secret that the 479 

resource differential between intervenors and utility risks an incomplete record on this 480 

type of information.  Making the utility responsible for presenting this information will 481 

help reduce that information gap.  If the Commission is going to pre-approve utility 482 

expenditures, thereby reducing the utility’s risks, it must commit the utility to the 483 

prudence-proving process with these informational requirements. 484 
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d. Approve a project as "prudent" only after gaining the necessary 485 
time perspective. 486 

Q. Please discuss your fourth principle:  the Commission should not approve a project 487 
as "prudent" before it has the necessary perspective and facts. 488 

A. A prudence review's quality depends on its timing.  Post-expenditure facts, like a major 489 

cost overrun, stimulate more scrutiny.  The full regulatory infrastructure, including 490 

intervenors, the Commission, Commission Staff, outside experts, special hearings, 491 

testimony, and cross examination, uses a prudence review to determine what went wrong, 492 

for what reason, and who was responsible.  That intensity of effort cannot easily occur at 493 

the front end, when the adverse outcomes are only possibilities that are easily ignored, 494 

downplayed, missed, or dismissed by project proponents as "speculative" or oppositional.   495 

I am not proposing what is sometimes called “Monday morning quarterbacking,” 496 

i.e., judging an action, after the fact, as if the utility had at some earlier point in time the 497 

facts that exist at a later point in time.  I am saying, however, that inherent in the pre-498 

approval processes presented by the new legislation is the risk that the Commission will 499 

grant piecemeal approvals without having clear visibility for an entire investment.  500 

Worsening the visibility problem is the resource and expertise differential between the 501 

Commission and the utility because the utility's control and mastery of inside information 502 

gives it more knowledge about what the risks are and what can go wrong.  Prudence 503 

review at the front end, if done conscientiously, forces the Commission to assess the 504 

wisdom of every action, because we would not know which action might cause later 505 

problems.  For each action it would have to estimate the probability of harm and the 506 

associated cost.  But assessing every possible action is not realistic.   507 

Even when "approving" an action, therefore, the Commission should reserve its 508 

power to determine the prudence of the associated cost when it has full perspective.  Even 509 
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though this proceeding is not a traditional rate-case, the “rates” and “charges” of utility 510 

service are at issue.  Thus, under its pre-existing authority, the Commission should 511 

require ComEd to document the particular expenditure, provide a comparative analysis 512 

with all relevant alternative expenditures (including a no-expenditure option), and 513 

determine whether the cumulative end result is a decision that a “reasonable person 514 

would be expected to exercise under the same circumstances encountered by utility 515 

management.”7   516 

e. Using long-term planning, require the utility to connect proposed 517 
expenditures to projects that promise benefits, to avoid piecemeal 518 
approval of major, long-term capital investments. 519 

Q. Please describe your fifth principle:  to avoid piecemeal approvals of ComEd's costs, 520 
the Commission should require the utility to connect those costs to projects that 521 
promise long-term benefits for ComEd’s customers. 522 

A. To be prudent and reasonable, an expenditure must be the lowest-feasible-cost means of 523 

achieving a prudent objective, based on the facts known at the time of the decision.  524 

Where a specific expenditure is part of a larger project, the prudence of the specific 525 

expenditure depends on the prudence of the larger picture.  To receive approval of an 526 

expenditure, therefore, the utility must prove the prudence of associated projects.  The 527 

utility must show that the total cost of that project compares favorably to feasible 528 

alternatives.  Absent this demonstration of context and comparison, there is a risk of 529 

drawing the Commission into an assembly line of approvals of input costs and actual 530 

costs that obscures the vision needed to determine if the projects make economic sense.  531 

The homeowner who hires a bricklayer pays for a stairway, not for a series of bricks.  532 

Each brick cost is prudent not in and of itself, but because it contributes cost-effectively 533 

to a good result.  Paying a bricklayer $500 for a superbly executed set of steps from the 534 

                                                 
7 Ill. Power Co. v. Ill. Commerce Comm’n, 790 N.E.2d 377, 383 (5th Dist. 2003). 
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ground to the first floor makes no sense if the better solution for a six-story building was 535 

an elevator.   536 

  Similarly, the Commission must avoid isolating each expenditure approval from 537 

its associated project by requiring ComEd to provide context for its requests.  No utility 538 

project is done in isolation.  Each expenditure must be part of a system of generation and 539 

transmission procurement, distribution operations, and customer behavior that causes 540 

supply to meet demand cost-effectively.  Without clear plans, there is no context, no way 541 

to distinguish a project that ComEd seeks to advance its pecuniary objectives (see Part 542 

II.C below) from a project that will address the public's priority needs cost effectively.   543 

Q. How can the Commission require the necessary context for a particular 544 
expenditure? 545 

 546 
A. The starting point should be a long-term plan to improve the system, not a list of actions 547 

designed to spend $2.6 billion and create two thousand jobs.  The question is not "How 548 

do we spend this large amount of money?" but "What do we need to achieve, and how do 549 

we get the necessary work done cost-effectively?"  To align the statutory spending limit 550 

and job creation goal with the goal of best performance at lowest feasible cost, the 551 

Commission must guide the utility's long-term planning.  The Act provides a path: 552 

Within 60 days after filing a tariff under subsection (c) of this Section, a 553 
participating utility shall submit to the Commission its plan, including 554 
scope, schedule, and staffing, for satisfying its infrastructure investment 555 
program commitments pursuant to this subsection (b).  The submitted plan 556 
shall include a schedule and staffing plan for the next calendar year.8 557 

 558 
To carry out this obligation the Commission should require two distinct, but 559 

linked plans:  a long-term plan ("for satisfying its infrastructure investment 560 

program commitments pursuant to this subsection (b)") and a one-year plan (the 561 

                                                 
8 220 ILCS 5/16-108.5(b). 
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"schedule and staffing plan for the next calendar year").  The Commission also 562 

should create a process for reviewing these plans.  The long-term plan should be 563 

what guides the annual expenditures, and the one-year plan what guides 564 

adjustments in work from year-to-year to meet long-term goals. 565 

Q. What standards can the Commission use to evaluate a long-term plan? 566 

A. A credible long-term plan evaluates the full range of alternatives necessary and available 567 

to serve consumer needs reliably at the lowest system cost over the time the plan will be 568 

in place.  It has criteria that are measurable and a process for taking those measurements 569 

and adjusting goals accordingly.   570 

The Commission therefore should mandate an open planning process that 571 

produces and updates plans regularly.  The process should be run by an independent 572 

party, such as the Commission or an independent Commission consultant, so the utility's 573 

pecuniary interests do not affect the process's objectivity.  Each major utility expenditure 574 

should be consistent with the plan, unless there is good reason for the deviation (in which 575 

case the plan itself will require change).  In conducting this process, the Commission can 576 

distinguish between expenditures for new major projects, such as smart grid, and 577 

expenditures for maintenance, repairs, and replacement or modernization of existing 578 

plant.   579 

As an example, consider the 2008 order of the Connecticut Department of Public 580 

Utility Control (“DPUC”), which illustrates how utility regulators can require water 581 

utilities to approach the asset management challenge.  In that order, the DPUC stated that 582 

before allowing a utility to recover costs through an infrastructure surcharge "it will 583 

require that prudent engineering and objectively determined system needs be considered 584 
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that will benefit reliability of service to customers at reasonable rates and insure that 585 

companies do not become overly aggressive in prematurely investing in main renewal or 586 

other projects of questionable benefit."9 587 

Q. How does your two-plan recommendation relate to spending on smart grid? 588 

A. Section 16-108.5(a) of the Act refers to "innovative technological offerings that will 589 

enhance customer experience and choice such as smart meters that are dependent on a 590 

modernized or Smart Grid."  The Commission needs a process by which it defines these 591 

offerings, ranks their importance, budgets among them, and determines who can carry 592 

them out cost-effectively.  A National Regulatory Research Institute paper discusses the 593 

steps public utility commissions should take in establishing an appropriate smart grid 594 

strategy.  In particular, that paper said that to influence utility behavior, commissions 595 

should require: (1) establishment of performance metrics and targets; (2) identification 596 

and assignment of costs and allocation of risks and benefits to the appropriate parties; (3) 597 

examination of appropriate protections for vulnerable populations; (4) cyber security 598 

protections; and (5) interoperability standards and  access for third-party service 599 

providers.10 600 

In addition, the Commission should clarify the mission for smart grid spending. 601 

The NRRI paper separately identified seven distinct missions: (1) increase efficiency in 602 

utility operations; (2) increase system reliability; (3) reduce fossil fuel use and emissions; 603 

(4) enhance customer choices; (5) induce customers to produce system benefits by 604 
                                                 
9  Scott Rubin, A Call for Water Utility Reliability Standards:  Regulating Water Utilities Infrastructure 
Programs to Achieve a Balance of Safety, Risk, and Cost at pp.2-3 (Nat’l Regulatory Research Inst. 2010) 
(citing DPUC Review and Investigation of the Requirements for Implementation of a Water Infrastructure 
and Conservation Adjustment, Docket No. 07-09-09, 264 PUR 4th 441 (April 30, 2008)). 
10 Thomas Stanton, Smart Grid Strategy:  How Can State Commission Procedures Produce the Necessary 
Utility Performance? (Nat’l Regulatory Research Inst. 2011). 
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modifying their usage patterns; (6) improve utility planning; and (7) develop the 605 

economy and grow jobs.  Not every investment can advance all of these missions.  606 

Different mission emphases produce different spending priorities.  The Commission 607 

should establish the priorities.  608 

f. Establish ongoing monitoring procedures – not merely annual, 609 
post-hoc reviews -- to ensure that project decisions can change as 610 
facts change. 611 

Q. Please discuss your sixth principle:  monitoring is critical to ensuring that decisions 612 
can change as facts change. 613 

A. Any approval of an action or a cost rests on assumptions about facts, comparing the 614 

predicted costs of the chosen alternative to the rejected alternatives.  Facts can change.  615 

The Commission and the utility must be ready to recognize change, acknowledge past 616 

error and shift to the best alternative.  Utility proposals for project approvals therefore 617 

should include: a schedule for periodic, objective re-evaluations that offer opportunities 618 

for competitive alternatives to emerge; and penalties if the utility withholds or delays the 619 

transfer of information relevant to Commission review.  620 

A Florida Commission rule provides an example of how a commission can reduce 621 

the ratepayer risk of pre-approvals by requiring continuous monitoring and reports.  The 622 

regulation requires utilities seeking pre-operation cost recovery for nuclear or integrated 623 

gasification combined cycle plants under construction to submit periodic reports on the 624 

following: 625 

a.   The feasibility of finishing the plant; 626 

b. The technology selected by the utility, including but not limited to a 627 
review of the technology and the factors leading to its selection;  628 

c.   Contracts executed in excess of $1 million, including the nature and 629 
scope of the work, the dollar value and term of the contract, the 630 
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method of vendor selection, the identity and affiliation of the vendor, 631 
and the current status of the contract; 632 

d.   Monthly expenditures incurred for major tasks performed within site 633 
selection, pre-construction and construction categories, and annual 634 
variance explanations, comparing the current and prior period to the 635 
most recent projections for those periods filed with the Commission; 636 
and  637 

e.   Monthly expenditures for major tasks performed within site selection, 638 
preconstruction and construction categories.11 639 

This monitoring will require resources.  An NRRI paper I co-authored stated:  640 

"[T]he commission must have the capacity (including skills, experience, and resources) to 641 

evaluate anticipated utility performance, to monitor performance throughout the course of 642 

the project (including a review of utility rationales for schedule slips and cost overruns), 643 

and to take actions in response to unanticipated events."12  The Commission therefore 644 

should create a list of approved monitors that it can appoint to advise it on the progress of 645 

major projects. 646 

Q.   Why is this monitoring important? 647 

A. The Commission must ensure that for any approved actions and expenditures, there are 648 

customer-protective off-ramps.  Otherwise there is, again, asymmetry because the utility 649 

can cease the work but be assured of cost recovery, but the customers cannot cause the 650 

work to cease and be assured of cost protection.   651 

4. The Commission should give special attention to incentive 652 
compensation, regulatory expenses and capital structure. 653 

Q. What are your comments on incentive compensation? 654 

                                                 
11  Fla. Admin. Code 25-6.0423(5)(c)(5), (8)(b)-(e). 
12  S. Hempling and S. Strauss, Pre-Approval Commitments:  When And Under What Conditions Should 
Regulators Commit Ratepayer Dollars to Utility-Proposed Capital Projects? (Nat’l Regulatory Research 
Inst. Nov. 2008). 
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A. The Act allows "recovery of incentive compensation expense that is based on the 655 

achievement of operational metrics, including metrics related to budget controls, outage 656 

duration and frequency, safety, customer service, efficiency and productivity, and 657 

environmental compliance."13   658 

Assuming employees' base salaries are set at competitive levels, their obligation 659 

to achieve ordinary standards is a given.  Extra compensation is appropriate only for 660 

extraordinary improvements.  Further, paying extra compensation to achieve these higher 661 

standards must satisfy a Commission-set benefit-cost analysis.  Not every higher standard 662 

is worth the extra cost.  If the quality difference between first-quartile and second-quartile 663 

performance is barely noticeable to the consumer but is costly to achieve, the cost is 664 

imprudent and not recoverable from customers, whether the cost is execution costs or 665 

incentive compensation. 666 

The same subsection of the Act states that charges for incentive compensation 667 

"based on net income or an affiliate's earnings per share shall not be recoverable under 668 

the performance-based formula rate."14  This is an appropriate restriction because to 669 

reward employees for increasing the utility's earnings is to create a conflict between 670 

employee welfare and customer welfare.  The problem is the conflict still exists if the 671 

employee bonus comes from shareholders.  Shareholder-funded compensation aimed at 672 

net income or affiliate earnings can still influence management decisions no less than 673 

ratepayer-funded compensation.  If that shareholder-funded compensation induces 674 

managers to build earnings beyond the authorized level, there can be conflict with the 675 

utility's obligation to serve ratepayers at lowest feasible cost.  It is not clear that the 676 

                                                 
13 220 ILCS 5/16-108.5(c)(4)(A). 
14 Id. 
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Commission can lawfully restrict how shareholders pay top managers.  The Commission 677 

should gather facts on this potential for shareholder-ratepayer conflict; and if it exists, 678 

exercise extra scrutiny when determining the prudence and reasonableness of proposed 679 

utility expenditures.  680 

Q. What are your comments on regulatory expense? 681 

A. While Section 16-108.5(c)(4)(E) provides for recovery of regulatory expenses, it leaves 682 

the Commission discretion to determine the prudent and reasonable amount.  It also says 683 

nothing about the Commission's regulatory expenses.  Under these circumstances, the 684 

Commission should address utility requests for regulatory expense recovery by 685 

considering three factors. 686 

a. Resource disparity undermines the public interest:  Given its obligation to 687 

serve, the utility has a legal right to recover reasonable expenses incurred to educate the 688 

commission about the cost to serve.  There is a limit, however, in quantity and purpose.  689 

The regulatory expense must be prudent and reasonable, i.e., the lowest feasible cost; and 690 

it must be incurred for the sole purpose of informing the Commission of what it costs to 691 

carry out the obligation to serve.  The utility should not be seeking, and the Commission 692 

should not be allowing, regulatory expenses associated with utility efforts to (a) sell 693 

consumers more than they need (or efforts to avoid selling consumers less of what they 694 

do need), (b) learn to provide services that others can provide more effectively or at lower 695 

cost, (c) increase profits for reasons unrelated to benefitting consumers. 696 

Quantity and purpose aside, the resource disparity between utility and 697 

commission remains a source of irony.  If ratepayer dollars are available to support the 698 

utility's regulatory expenses they should be available to support the Commission's 699 
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expenses.  The risks of resource imbalance are obvious:  The Commission has to triage 700 

which issues to explore while the utility has less constraint.  The Commission therefore 701 

should explore the utility's willingness to fund the Commission's regulatory needs in 702 

these proceedings at issue.  Nothing prevents the utility from volunteering to play this 703 

role -- or explaining why it declines to volunteer. 704 

b. External costs need market discipline:  Regulatory expenses for outside 705 

attorneys and consultants who do not bring expertise greater than internal attorneys and 706 

staff should not be greater than the internal costs of their counterparts.  Put bluntly:  A 707 

$500/hour outside attorney does not bring the Commission three times the value of a 708 

$150/hour internal attorney.  Since the purpose of having ratepayers pay for the 709 

company's regulatory expenses is to allow the utility to present to the Commission 710 

information it can rely on, the recoverable amount should be based on the value to the 711 

Commission, not on the value to the utility.  The utility can use $500/hour lawyers if it 712 

wishes, but it does not need or deserve ratepayer dollars for this purpose. 713 

c. Costs must be meritorious:  Regulatory expenses incurred to engage in 714 

behaviors that make it difficult for the Commission or intervenors to do their jobs, like 715 

resisting discovery or taking positions that the Commission determines lack merit, should 716 

not be recoverable.  In some states, the commission awards intervenor compensation 717 

based on the value to the commission of the intervenor's contribution.  Since the purpose 718 

of a utility's presentation to the commission is to help the commission make decisions, 719 

there is no reason not to apply the same screen to utility regulatory expenses -- again, 720 

because the ratepayers are paying for them. 721 

Q. What are your comments on capital structure? 722 
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A. Subsection (c)(3) of the statute fixes the return on equity, but it leaves capital structure to 723 

the Commission's determination.  Specifically, subsection (c)(2) requires the Commission 724 

to "[r]eflect the utility's actual capital structure for the applicable calendar year, excluding 725 

goodwill, subject to a determination of prudence and reasonableness consistent with 726 

Commission practice and law."15   727 

The key is the "determination of prudence and reasonableness."  Two 728 

features of the new formula rate statute suggest that the prudent, reasonable capital 729 

structure should have a lower-than-normal equity ratio.  The first feature is the reduction 730 

in uncertainty and risk.  The second feature is the fixed return on equity subject to annual 731 

reconciliation.  With these two features, a utility can theoretically take on more debt 732 

without affecting its credit rating.  I am not a financial expert; therefore I do not 733 

recommend a particular adjustment.  I do recommend that the Commission require the 734 

utility to address the question by justifying any proposal to maintain the same capital 735 

structure given any reduction in risk associated with the new rate-setting regime.  736 

B.  RISK #2:   INCUMBENT UTILITY BLOCKS NEW ENTRANTS  737 

Q. Please describe, in general terms, the risk of the utility blocking competitors. 738 

A. The utility can leverage its current control of the distribution system, and associated data, 739 

to constrain competition in markets for potentially competitive services.  The smart grid 740 

is an example.  It requires decisions on design, construction and operation.  If the 741 

incumbent utility controls these decisions, it can use that control to disadvantage new 742 

entrants seeking to offer consumers benefits like data analysis, demand response and 743 

load-shedding appliances.  To avoid these results, the Commission must ask three 744 

                                                 
15 220 ILCS 5/16-108.5(c)(2). 
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questions:  (1) Are there competitive bottlenecks within the utility's control?  (2) Does the 745 

utility have the incentive to use its control to discriminate against new entrants?  (3) What 746 

regulatory actions are available and necessary to prevent these results?  747 

These concerns, and possible solutions, were aptly laid out in a paper by 748 

Professors Johann Kranz and Arnold Picot, published by NRRI.  Based on that paper, this 749 

subsection first describes the competitive risks from utility control, then recommends 750 

regulatory solutions.16  751 

1. Competitive Risks from Utility Control 752 

Q. Please discuss the competitive risks from utility control. 753 

A. Professors Kranz and Picot identified three bottlenecks critical to new entrants:  the last 754 

mile, meter data, and interoperability.   755 

Last mile:  The "last mile" of infrastructure, and the associated data, are essential 756 

for competition but not economically duplicable by competitors: 757 

End-to-end communication requires initially developing the missing 758 
communications link between consumers' premises and the rest of the 759 
energy network (the last mile) by deploying an Advanced Metering 760 
Infrastructure (AMI), along with smart meters....  The last mile 761 
infrastructure cannot be substituted or replicated within a reasonable time 762 
and cost frame.  Moreover, together with the meter data, the infrastructure 763 
provides an essential input allowing efficient downstream markets, i.e. 764 
complementary services, products, and applications, to emerge.17 765 

 766 
Meter data:  Nonduplicable bottlenecks can consist not only of tangible assets 767 

like poles and wires, but also "intangible" assets like 768 

intellectual property rights, such as proprietary standards, protocols, or 769 
interfaces....  The data retrieved from smart meters can also be regarded as 770 
essential inputs for authorized actors.  The data aids them in improving 771 

                                                 
16 Johann Kranz and Arnold Picot, Toward an End-to-End Smart Grid: Overcoming Bottlenecks to 
Facilitate Competition and Innovation in Smart Grids (Nat’l Regulatory Research Inst. June 2011). 
17 Id. at ii. 
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grid management and monitoring, streamlining business processes, and 772 
enabling innovative energy efficiency measures and value-added services. 773 
…  [These conditions allow incumbent utilities to] deter entry by raising 774 
rivals' costs through practices such as exclusive dealing, refusals to deal, 775 
tying, or defining of proprietary protocols and standards to artificially 776 
increase rivals' transactions and consumers' switching costs....  They could 777 
also define incompatible data formats or interfaces for each distribution 778 
area, or they could intentionally delay data access and provision.18 779 

 780 
Interoperability:  New entrants need to connect to and communicate with the 781 

distribution system's components:  782 

Data's seamless exchange requires open and non-proprietary standards and 783 
communication protocols that allow each component and actor within the 784 
smart grid to communicate end-to-end....  [P]rotocols and standards can 785 
resemble essential inputs....  Open systems benefit modular innovation, the 786 
number of potential market entrants, and market dynamics....  [Incumbent 787 
utilities] may use protocols and standards as "strategic weapons" to build 788 
closed systems in which they safeguard interface information.19  789 
 790 
2. Regulatory Solutions 791 

Q. What are some regulatory solutions to the risk of the incumbent utility leveraging 792 
its current control to constrain competition in potentially competitive markets?  793 

A.   I recommend six generic actions.   794 

1. Require that all utility data relevant to competitive services be made 795 
available to third-party providers, to ensure that there is competition 796 
for all possible business opportunities.  If there are customer privacy 797 
concerns, those concerns apply to the utility in the same way they 798 
apply to non-utilities.  The utility should not be in a competitive 799 
position relative to non-utilities to begin with; but if it is, it should 800 
have no advantage in terms of customer data. 801 

2.   Require continuous analysis of opportunities for new entrants, by 802 
analyzing new services and determining whether competition is 803 
feasible and cost-effective and by requiring the utility to invite new 804 
entrants to submit proposals.  805 

3.   Condition any utility right to cost recovery by reserving the 806 
Commission's power to grant third parties access to any asset thereby 807 
created from those costs.  The purpose of ratepayer financing must be 808 

                                                 
18 Id. at 13. 
19 Id. at 22. 

glenn.rippie
Cross-Out

glenn.rippie
Cross-Out



ICC Docket No. 11-0721 
CUB Ex. 2.0 Direct Testimony of Scott Hempling 

36 
 

a public interest purpose, not a private utility purpose.  Otherwise the 809 
cost recovery process becomes a ratepayer-funded, government-810 
approved path for the utility to favor its own business prospects over 811 
its prospective competitors. 812 

4.   Preclude ComEd from controlling any development of bottleneck 813 
facilities, if ComEd will be a possible provider of the service requiring 814 
access to those facilities.  The Commission should not create or 815 
tolerate a situation in which the same entity is both the government-816 
supported monopoly and a venture entrepreneur in the same market. 817 

5.   Condition approval of cost inputs on the utility's taking no 818 
unauthorized actions that would have anticompetitive effects with 819 
respect to services dependent on those cost inputs. 820 

6.   Require the utility periodically to demonstrate that it is taking all 821 
feasible actions to open Commission-specified distribution service 822 
markets to others. 823 

The Commission need not, at this early stage, make decisions about which product and 824 

service markets should be competitive and which should be monopolistic.  But given 825 

ComEd's incentives, the Commission should make sure that ComEd can take no action 826 

that will foreclose future Commission preferences.   827 

Q. What about recommendations specific to smart grid? 828 

A. The Illinois Statewide Smart Grid Collaborative Report (Sept. 2010) contains many 829 

recommendations concerning competitors’ access to data, infrastructure and 830 

interoperability protocols.  In their paper, Professors Picot and Kranz discuss many of 831 

these concepts also, including guaranteeing parties equal access to data platforms and 832 

putting data control in the hands of an independent entity.  The Commission should 833 

ensure that these prerequisites for distribution services competition are in place prior to 834 

approving any utility role or investment that could impede competition. 835 

 836 

 837 
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 C. RISK #3:  EXELON INTERFERES WITH COMED’S NEW ACTIVITIES 838 

Q. Please summarize your concerns about the Exelon-ComEd relationship. 839 

A. ComEd is not a freestanding utility motivated only to serve Illinois citizens.  It is an 840 

investor-owned company with a legitimate desire to maximize its profits.  It is also a 841 

wholly-owned subsidiary of Exelon, a complex, multi-state, multi-business enterprise 842 

publicly committed to owning, and making additional acquisitions of, businesses 843 

unrelated to and potentially in conflict with ComEd's Illinois service obligations.   844 

ComEd's parent, Exelon, ultimately controls ComEd's finances and business 845 

plans.  Exelon has the power to overrule, or direct, ComEd decisions -- about spending, 846 

borrowing and dividend-paying, and about new products and services.  This power, 847 

combined with the fact that Exelon has business activities and aspirations that potentially 848 

conflict with ComEd's obligation to serve, is a source of risk to Illinois consumers.  849 

Under these circumstances, the Commission should take special care to ensure 850 

that each ComEd initiative has the sole purpose of serving ComEd's citizens, and not to 851 

promote ComEd's or Exelon's other business objectives.   852 

Q.  What Exelon business activities are relevant to these concerns? 853 

A. Exelon has holdings throughout the United States, in nuclear, conventional, and 854 

renewable generation; in transmission assets; in general business services; and in 855 

traditional utility businesses.  It is seeking to acquire Constellation, the holding company 856 

that owns Baltimore Gas & Electric (“BGE”) along with various retail marketing 857 

companies and energy trading operations.20  Exelon has made public a strategy of 858 

                                                 
20 Exelon’s proposed acquisition of Constellation is pending at the Maryland Public Service Commission 
in Case No. 9271, with a decision to occur in 2012.  In that proceeding, I was an expert witness for the 
State of Maryland. 
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marrying its generation assets with Constellation's trading and retail operations, then 859 

using the resulting holding company system as a platform for future acquisitions. 860 

Exelon has acknowledged that its rationale for acquiring Constellation (and, by 861 

implication, acquiring future businesses) was not to improve its utilities.  Its Form S-4 862 

Registration Statement offers a set of "strategic considerations" for the Exelon-863 

Constellation merger, including:   864 

1. "Increased scale and scope" (which, according to Constellation, is 865 
important because the larger companies will "drive" industry 866 
"consolidation”); 867 

2. Marrying Exelon's generation with Constellation's marketing 868 
infrastructure, to succeed in markets operated by PJM, the Midwest ISO, 869 
and the Electric Reliability Council of Texas; and 870 

3. Improving the "business risk profile[,]" including through the addition of 871 
Constellation's competitive supply business.21 872 

None of these activities has any connection to ComEd's obligations to Illinois consumers; 873 

each could distract or conflict with ComEd's Illinois activities by causing shortage of 874 

capital and pressure to pay dividends.  Further, there is no legal limit on the Exelon's 875 

future acquisitions and business ventures.  The 2005 repeal of the federal Public Utility 876 

Holding Company Act of 1935 largely eliminated 70 years of federal regulatory 877 

boundaries on acquisitions and business-mixing by utility holding companies.  There is 878 

no longer any federal structural limit on the amount, type, and risk level of related and 879 

unrelated businesses a utility holding company can own.   880 

Q. What types of conflicts are possible between Exelon's business activities and 881 
ComEd's public service obligations? 882 

 883 
A. There are two major sources of conflict.  884 

                                                 
21 Exelon Corp., Form S-4, Securities and Exchange Comm’n (Oct. 11, 2011). 
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i.  Exelon's desire for high generation prices conflicts with ComEd's obligation to 885 

reduce energy costs:  ComEd’s consumers are entitled to the lowest feasible cost power 886 

sources.   But Exelon's generation affiliates want high-price sales opportunities.  This 887 

situation causes two potential conflicts with ComEd’s obligations to its customers.  The 888 

first conflict concerns smart meters.  A key purpose of smart meters is to help consumers 889 

modify their usage patterns to avoid peak periods when generation and transmission are 890 

expensive.  But reducing peak prices undermines Exelon's generation sales strategies.  In 891 

cross-examination in the Maryland Commission's case on the Exelon-Constellation 892 

merger, Exelon's Chris Crane acknowledged that officials from Exelon's Power Trading 893 

operation viewed smart meters as "value destruction to the generation company.  But they 894 

didn’t say we shouldn't do it."22  The second conflict concerns transmission.  Cost-895 

effective transmission planning will allow ComEd to access the lowest-cost power in the 896 

market.  But Exelon's generation business again views transmission, like smart meters, as 897 

"value destruction" because transmission allows low cost power to compete with high 898 

cost power. 23 899 

There is, therefore, a conflict between ComEd's duty to deploy smart meters and 900 

transmission so as to minimize its consumers' costs, and Exelon Generation's goal of 901 

keeping generation prices high.  With Exelon legally able to control ComEd's decisions, 902 

the Commission must set its own expectations and pace for smart meter and transmission, 903 

rather than defer to ComEd proposals.  904 

                                                 
22 Hearing Transcript, In the Matter of the Merger of Exelon Corporation and Constellation Energy 
Group, Inc., Md. Pub. Serv. Comm’n, Case No. 9271 at p. 117 (Oct. 31, 2011). 
23   Id at 96-118. 

glenn.rippie
Cross-Out



ICC Docket No. 11-0721 
CUB Ex. 2.0 Direct Testimony of Scott Hempling 

40 
 

ii.  Exelon's capital needs can supersede ComEd's capital needs:  ComEd's ability 905 

to invest $2.6 billion will depend on capital market realities.  Those realities are, in turn, 906 

affected by Exelon's needs, because Exelon has the legal power to determine what capital 907 

ComEd can have.  Should there be insufficient capital for Exelon to fund its acquisitions 908 

and ComEd's needs, Exelon has the legal power to elevate the former over the latter.24  909 

Because the General Assembly's spending goals are "estimates," not mandates, ComEd 910 

could petition the Commission for a reduction in spending authority.  If the petition is 911 

granted, ComEd would have retained its formula rate yet be relieved of the spending 912 

obligations.   913 

Q. Please summarize your concerns and recommendation about the Exelon-ComEd 914 
relationship. 915 

 916 
A. ComEd might respond that there is no Exelon interference in ComEd affairs, that ComEd 917 

operates independently, that these concerns are "speculative."  Such a response would be 918 

non-factual.  Exelon legally owns and controls ComEd.  The record in the Maryland case 919 

made clear that Exelon could use its power over business strategy and capital availability 920 

to restrict BGE's activities.  That is what ownership means.  What is "speculative" is to 921 

assert that Exelon will never use its control over ComEd to resolve a conflict, over 922 

generation pricing, customer empowerment or capital availability, to ComEd's detriment. 923 

                                                 
24   In the Maryland Commission hearing, documents demonstrated that BGE's capital spending decisions 
would be subject to review, and overruling, by Exelon.  Rebuttal Testimony of Christopher M. Crane, In 
the Matter of the Merger of Exelon Corp. and Constellation Energy Group, Inc., Md. Pub. Serv. Comm’n, 
Case No. 9271 at Ex. CMC-4 (Oct. 12, 2011).  Any BGE expense over $25 million will require approval 
by either one or more of Mr. O’Brien (an Exelon Senior Vice President and the head of “Exelon 
Utilities,” a to-be-formed subsidiary of Exelon that in turn will be the direct or indirect owner of Exelon’s 
three utility subsidiaries), the BGE Board of Directors and the Exelon Board of Directors.  Id.  The 
process requires higher levels of corporate approval as the expenditure size rises.  Id.  The Commission 
should assume, absent information to the contrary, that ComEd faces the same constraints as will BGE. 
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The non-speculative facts are these:  The Commission does not know what 924 

activities the future Exelon will undertake, because neither Exelon nor ComEd has shared 925 

this information with the Commission; Exelon's business activities and aspirations will 926 

involve business strategies in tension with, or in conflict with, ComEd's public service 927 

obligations; and Exelon's nonutility activities will occur outside the Commission's 928 

jurisdiction and control.   929 

While Exelon is outside the Commission's jurisdiction, ComEd is not.  As a 930 

condition on Commission approvals of ComEd projects and expenditures, the 931 

Commission therefore should require ComEd to disclose any Exelon business activities 932 

that could interfere with ComEd's obligations, including any Exelon-imposed constraints 933 

on or communications about ComEd spending or decisions.  In that way the Commission 934 

will have the information it needs to determine if ComEd is carrying out its Illinois 935 

obligations appropriately. 936 

 937 

III. SETTING APPROPRIATE PERFORMANCE EXPECTATIONS 938 

Q. What are your thoughts on the statute’s performance metrics? 939 
 940 
A.  They are useful but require supplementation.  ComEd's White Paper summarizes the 941 

relevant provision, Section 16-108.5(f), as follows:  942 

No later than December 8, 2011, ComEd will submit to the Commission 943 
metrics designed to achieve ratably over a 10-year period, multiple 944 
performance improvements over baseline values: frequency of customer 945 
interruptions, duration of customer interruptions, overall improvement in 946 
exceeding service reliability targets, reduction in the number of estimated 947 
bills, opportunities for minority-owned and female-owned businesses to 948 
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participate as ComEd contractors and other performance improvement 949 
measures.25 950 

The Commission should add performance standards that (1) empower consumers 951 

to control their relationship with the utility, (2) increase the potential for viable 952 

alternatives to the utility to emerge and compete to provide new services, (3) protect 953 

consumers from the risk-laden, conflicted Exelon-ComEd relationship, and (4) require 954 

the utility to identify and replicate the practices of the nation's best-performing utilities.  955 

These additional metrics directly serve the statutory standards of prudence and 956 

reasonableness.   I will discuss each in turn; then I will address the question of 957 

consequences for the utility should it fail to meet the metrics. 958 

A.  EMPOWERING CONSUMERS  959 

Q. Why should the Commission create a metric for empowering consumers? 960 
 961 
A. Performance is a two-way street.  Just as a utility must perform efficiently, so should 962 

consumers.   The Commission should establish metrics for determining whether 963 

consumers have increased their understanding of (a) ways to lower their bills; (b) ways to 964 

consume more efficiently; (c) how bills are computed (so that they understand their 965 

responsibility to pay off sunk costs even as they reduce future costs); and (d) ways in 966 

which non-utilities can enter the market, in place of the incumbent utility. 967 

B.  FACILITATING COMPETITIVE ACCESS 968 

Q. Why should there be a performance metric for facilitating competitive access? 969 

A. This testimony has emphasized the need to reduce consumers' (and the Commission's) 970 

dependence on the incumbent utility as the sole provider of distribution-related services.  971 

When immersed in a continuous stream of utility rate cases and utility requests for 972 
                                                 
25 ComEd Ex. 1.2 at 6. 
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approvals, there is a risk of viewing the utility as the necessary and sole service provider.  973 

Illinois’s history with retail competition has shown, however, that when competitive 974 

opportunities exist, competent competitors can emerge.  Performance is defined not just 975 

by competently keeping lights on, but also by innovation and creativity.  While the 976 

incumbent utility’s central role is not presently in question, the Commission should 977 

expect the utility to use that central role to identify new technologies, new service 978 

offerings and new providers, especially those that empower customers to make efficient 979 

decisions.  The Commission should insist that the utility outsource to better performing 980 

companies, rather than have customer benefits delayed while the utility itself catches up.   981 

For this purpose, relevant metrics would measure the number and quality of new 982 

distribution-related services and providers of those services; and the identification and 983 

elimination of utility practices that could deter or impede non-utilities' entry into those 984 

markets. 985 

B. PROTECTING CONSUMERS FROM RISKS IN THE EXELON-COMED 986 
RELATIONSHIP 987 

Q. Why should the Commission create metrics to protect consumers from the risks in 988 
the Exelon-ComEd relationship? 989 

 990 
A. Part II.C explained the multiple risks to consumers of depending on a utility whose 991 

parents and affiliates engage in unrelated and conflicting ventures.  Rather than accepting 992 

the current relationship and hoping that the possible harms do not occur (if they have not 993 

already), the Commission should require ComEd to take the actions necessary to 994 

eliminate the risks.  The relevant metrics would measure whether the potential for 995 

conflict has disappeared; such as demonstrating internal, binding agreements that 996 

eliminate Exelon’s control over ComEd’s capital access and business strategies, coupled 997 
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with consequences for ComEd if these risks remain or if negative results have occurred.  998 

C.  CREATING AND MONITORING A TEN-YEAR PLAN 999 

Q. What metrics should be related to the ten-year plan? 1000 
 1001 
A. As explained in Part II.A.3.e, absent a clear plan, there is risk of overemphasizing the 1002 

spending and job goals and underemphasizing achievement of public interest purposes.  1003 

The relevant metrics would measure whether the utility, the parties, and the Commission 1004 

have created a logical, ten-year plan to accomplish other objectives central to achieving 1005 

the Act's goals.  Those goals should include:   1006 

1.   Designing new pricing rates that will induce efficient consumption 1007 
(possible metric:  survey of the best practices in the design of customer 1008 
rates and a schedule for piloting and assessing those practices in 1009 
Illinois); 1010 

2.   Persuading the customer base to accept those rates (possible metric:  1011 
education plans for consumers, and surveys before and after education 1012 
delivery, to track customer acceptance); 1013 

3.   Creating a smart grid plan that builds on lessons learned from others' 1014 
experiments (possible metric:  survey of the best practices in smart 1015 
grid planning and execution, along with a clear plan and budget for 1016 
smart grid decisions in Illinois); and 1017 

4.   Creating methods of monitoring project expenditures to identify timely 1018 
any changes in facts that supported the Commission's original approval 1019 
(possible metric:  retaining of objective consultants that advise the 1020 
Commission on project expenditure, and evidence of utility 1021 
cooperation with these consultants). 1022 

Q. Do you have any final points concerning expanding the statute's list of performance 1023 
metrics?  1024 

 1025 
A. Yes. Every metric listed in the statute is potentially cost-increasing.  There need to be 1026 

performance metrics that are cost-decreasing, including investigating ways to reduce total 1027 

costs by some specified percent, including examples of how to reduce expenditures by 1028 
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contracting out and by applying best practices as determined by a panel of experts. 1029 

D. CONSEQUENCES IF COMED FAILS TO ACHIEVE THE METRICS 1030 

Q. Please discuss your thoughts on how the Commission can hold ComEd accountable 1031 
for shortfalls in performance. 1032 

 1033 
A. While Section 16-108.5(f-5) of the Act states penalties for nonperformance, it does not 1034 

make the stated ones the exclusive ones.  The Commission's pre-existing authority also 1035 

allows penalties.  Once the Commission has determined metrics, it should determine the 1036 

boundaries of its penalty authority in light of the pre-existing statute, the Act, and 1037 

relevant case law.26   1038 

In particular, the Commission should make clear that it retains its pre-2011 1039 

authority to disallow prudent or unreasonable costs, in addition to assessing the ROE 1040 

penalty described in the 2011 Act.  There are three reasons.  First, the utility’s failure to 1041 

achieve the metric could mean that ratepayer dollars deployed toward the metric were not 1042 

used well and therefore should be disallowed as imprudent or unreasonable.  Second, the 1043 

statutory ROE penalty is fixed; it does not vary with the size of the performance 1044 

                                                 
26 Any public utility that fails to comply with any provision of the PUA commits a separate and distinct 
offense which may be penalized by the Commission.  220 ILCS 5/5-202.  The Commission's authority to 
assess civil penalties is limited by proper notice and hearing requirements and by existing "minimum or 
maximum [penalties] prescribed elsewhere in [the Public Utilities Act]."  220 ILCS 5/4-203(a).  The 
amount of penalty the Commission may assess is limited, except for reckless violations or those "intended 
to cause economic benefits to accrue to the violator."  220 ILCS 5/5-202.  All penalties assessed under the 
PUA are cumulative of each other and suit for one shall not affect recovery of another.  220 ILCS 
5/4-205.   

The Commission's authority includes the authority to do what is reasonably necessary to accomplish the 
legislature's objective.  Abbot Lab., Inc. v. Ill. Commerce Comm'n, 682 N.E.2d 340, 347 (5th Dist. 1997) 
(affirming Commission orders approving penalties imposed on natural gas utilities that were not 
enumerated by statute).  Even where the legislature provides explicit Commission sanctions, the 
Commission is not limited to the enumerated methods of enforcement.  Peoples Gas, Light & Coke Co. v. 
Ill. Commerce Comm'n, 529 N.E.2d 671, 680 (1st Dist. 1988) (upholding penalty against gas company for 
meter failure where "the legislature provided many explicit sanctions which may be employed by the 
Commission"). 
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shortcoming.  If that shortcoming denied ratepayers savings that a prudent utility would 1045 

have produced, the ratepayers should be made whole through a cost disallowance.   1046 

Third, absent Commission authority to disallow costs in addition to applying the penalty, 1047 

the utility could actually come out ahead even while failing the metric, as the following 1048 

example shows.  The statutory penalty is a decrease in the authorized return on equity of 1049 

5-10 basis points (depending on the type of utility), for each year for each metric not 1050 

achieved.  Assume that to achieve a metric the utility makes a capital expenditure of $1 1051 

million.  Assuming further an authorized return on equity of 10.50 percent, the metric-1052 

failing utility will still earn 10.40 percent (10 basis points below 10.50).  In profit it will 1053 

receive $104,000 rather than $105,000, but that $104,000 is pure profit -- even as the 1054 

utility failed its metric.  Unless the penalty at least equals the amount of the equity return 1055 

that would be earned on the capital expenditure, the penalty should not preclude the 1056 

prudence disallowance. 1057 

Section 16-108.5(f-5)(3) implies that the Commission can excuse a penalty if a 1058 

metric shortfall was due to "extraordinary events."27  The Commission should make clear 1059 

that this excuse is available only if the utility took all prudent and reasonable actions to 1060 

anticipate and insulate itself from extraordinary events. 1061 

Q. Do you have recommendations on what circumstances should terminate the formula 1062 
rate, and the consequences of the termination? 1063 

 1064 
A. Yes.  Subsection (b) provides in part:  1065 

If the Commission finds that a participating utility is no longer eligible to 1066 
update the performance-based formula rate tariff pursuant to subsection 1067 
(d) of this Section, or the performance-based formula rate is otherwise 1068 
terminated, then the participating utility's voluntary commitments and 1069 
obligations under this subsection (b) shall immediately terminate, except 1070 

                                                 
27 220 ILCS 5/16-108.5(f-5)(3). 
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for the utility's obligation to pay an amount already owed to the fund for 1071 
training grants pursuant to a Commission order.28   1072 

It will help the process for the Commission to clarify two main issues:  how should the 1073 

Commission determine non-eligibility, and if ComEd loses eligibility for the formula 1074 

rate, what becomes of spending already begun?  1075 

Q. What are your recommendations on how the Commission should determine 1076 
ComEd's non-eligibility for a formula rate? 1077 

 1078 
A. The Act makes clear that failure to meet the spending "estimates" or the job creation 1079 

requirements could cause a loss of eligibility.  The Act also leaves the Commission with 1080 

discretion to determine that these shortfalls are excusable.  The Commission should make 1081 

clear its criteria for excusability now, so that the utility is properly guided and motivated 1082 

to succeed.   1083 

The Commission also should make clear that ComEd would lose its eligibility due 1084 

to the following actions or omissions: 1085 

a.   ComEd fails to provide, accurately and timely, data requested by the 1086 
Commission or intervenors. 1087 

b.   ComEd fails to spend prudently, for example emphasizing meeting the 1088 
spending and job targets over operating at lowest feasible cost. 1089 

c.   ComEd deviates from the Commission-approved plan without 1090 
authorization. 1091 

d.   ComEd's affiliation with Exelon has created a situation that impedes 1092 
ComEd's ability to act unconditionally for the benefit of its customers.  1093 
Such situations could include, without limitation: (i)  Exelon has 1094 
blocked ComEd initiatives that the Commission deems necessary; and  1095 
(ii)  Exelon has declined to raise capital for ComEd in amounts the 1096 
Commission deems necessary. 1097 

e.   The magnitude or nature of the business activities in which Exelon 1098 
and/or its affiliates are engaged has caused harm to ComEd's ability to 1099 

                                                 
28 220 ILCS 5/16-108.5(b). 
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serve its customers cost-effectively. 1100 

f.   A rating agency has downgraded, or has indicated the possibility of 1101 
downgrading, ComEd's debt rating due to its affiliation with Exelon. 1102 

g.   The Commission discovers an interaffiliate transaction that violates the 1103 
Commission's interaffiliate transaction rules to the detriment of 1104 
ComEd.  (A possible exception to this situation would be where 1105 
Exelon discovers a minor transactional error, reports it, corrects it, and 1106 
addresses and remedies the reasons for the violation and the 1107 
Commission finds that the violation did not arise from a culture of 1108 
noncompliance with Commission requirements or disrespect for 1109 
ComEd's public service obligations.) 1110 

h.   An Exelon affiliate resists Commission requests for information about 1111 
business activities that could affect ComEd’s well-being. 1112 

i.   ComEd is in a conflict-of-interest position that the Commission has 1113 
not found to be harmless to ComEd customers.   1114 

j.   ComEd fails to act neutrally in all situations where there is opportunity 1115 
for a non-utility entrant to offer a product or service that will benefit 1116 
consumers. 1117 

Q. If ComEd loses eligibility for the formula rate, what becomes of spending already 1118 
begun?  1119 

 1120 
A. Section 16-108.5(b) of the Act says that if ComEd loses its right to the formula rate, the 1121 

utility's "voluntary commitments and obligations … shall immediately terminate."29  1122 

There is a risk that the utility would already have spent $100 million on a project the 1123 

Commission had approved as prudent (and implicitly, necessary for customers; otherwise 1124 

the Commission would not have committed ratepayer dollars to it).  If the project was 1125 

necessary, it would make no economic sense to cease the work.  The Commission, 1126 

therefore, should make clear that it will do the logical thing:  convert what was 1127 

"voluntary" spending under the 2011 Act into an obligation under the utility's pre-2011 1128 

(and unchanged) obligation to serve.   1129 

                                                 
29 220 ILCS 5/16-108.5(b). 
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IV. MAKING IT WORK: COMMISSION RESOURCES AND 1130 
PROCEDURES 1131 

Q. How can the Commission carry out the leadership roles you have recommended? 1132 

A. The 2011 Act has specified many new utility requirements that the Commission must 1133 

oversee.  But the legislation does not grant the Commission any new resources, even as it 1134 

ensures the utility recovery of all prudent reasonable regulatory expenses.  The public, 1135 

reading this statute, expects credible performance by the utility.  For the 2011 Act to 1136 

succeed, the Commission will need to expand its resources and modify its procedures.  1137 

Q. Why does the Commission need more resources? 1138 

A. The combination of the Act’s requirements, and my recommendations for ensuring that 1139 

performance does in fact improve, creates new workload for the Commission.   1140 

Specifically:   1141 

1.   The Act’s formula rate provisions envision a continuous examination 1142 
of predicted and actual costs, with difficult decisions about what to 1143 
approve, modify or disapprove.  See Part II.A.3 above. 1144 

2.   The Act’s performance standards, along with the additional metrics I 1145 
am recommending, will require periodic expert review.  See Part III 1146 
above. 1147 

3.   The need to remain vigilant about opportunities for new entrants will 1148 
require continuous examination about market structure and new 1149 
service opportunities.  See Part II.B above. 1150 

4. The need to protect against the risks of Exelon's many conflicting 1151 
activities affecting ComEd adversely will require vigilance.  See Part 1152 
II.C above. 1153 

 The General Assembly, explicitly or implicitly (through the “prudence” and 1154 

“reasonableness” standards) have imposed these demands on the Commission.  Yet the 1155 

statute provides for no additional Commission resources -- even as it assures the utility it 1156 
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can recover all its reasonable regulatory expenses – the need for which will likely be 1157 

higher due to its new responsibilities.  Compounding this resource asymmetry is 1158 

information asymmetry.  Compared to the Commission, ComEd has greater knowledge 1159 

about its costs and cost-saving opportunities.  Absent comparable access to and mastery 1160 

of this utility information, the Commission cannot credibly determine whether ComEd's 1161 

proposed cost inputs reflect cost-effectiveness; or whether the utility's many actions are 1162 

prudent or imprudent. 1163 

The mismatch between obligation and resources conflicts with the Act's design, 1164 

which is for the Commission to hold the utility accountable for its performance.  For the 1165 

Act to succeed, therefore, the Commission must find a way to eliminate these resource 1166 

differentials.  The related challenge is to create procedures that address these many issues 1167 

credibly, within the Act's stated time constraints; or to determine quickly, within the 2012 1168 

legislative session, that credible decision-making is not possible, so that the General 1169 

Assembly can make adjustments.  1170 

Q. What are the risks to customers if the Commission does not institute new 1171 
procedures to accompany this experiment with formula rates? 1172 

 1173 
A. Merely following the Act's requirements without changing procedures risks confining the 1174 

Commission and intervenors within the walls of a continuous series of utility-initiated 1175 

requests for approvals.  The Commission must do more than respond to the utility's 1176 

requests; it must think and act independently to improve electricity service at lowest 1177 

feasible cost.  1178 

In designing procedures, the most important principle is to tie cost recovery to 1179 

performance.  The pressure to meet statutory timelines for cost inputs and reconciliations 1180 

risks pushing performance to the back seat.  To prevent this result, the Commission 1181 
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should also have annual proceedings on performance.  It should link these performance 1182 

reviews with the cost recovery process, so that cost recovery is contingent on the 1183 

Commission's evaluation of ComEd’s performance.  Customers pay for performance. 1184 

Q. Do you recommend any other procedures to help avoid unnecessary investments? 1185 

A. Yes.  There is a conflict between the Act’s directives and the customers’ needs.  The 1186 

Commission can reduce this conflict with careful procedure. 1187 

  The Act directs the utility to spend an “estimated” $2.6 billion over ten years 1188 

(above the 2008-1010 capital spend average).   A utility that fails to spend this amount 1189 

could lose its formula rate.30  These two factors, taken together, create a risk that 1190 

spending decisions will be influenced more by the statutory figure than the customers’ 1191 

needs.  While some of the $2.6 billion is to upgrade existing assets, some of the spending 1192 

will go to new infrastructure.  But the need for new infrastructure depends in part on 1193 

customers’ consumption patterns.  A key method for changing customers’ consumption 1194 

patterns is the introduction and acceptance of dynamic rates and associated rate 1195 

structures, which can reduce the need for physical plant.   1196 

Absent careful timing of Commission proceedings, there is risk that the utility 1197 

will commit to, and the Commission will approve, major capital expenditures before 1198 

consumers have made the rate-induced behavior changes that would obviate the 1199 

expenditures.  Those capital expenditures, once sunk (and if prudent and reasonable), 1200 

would become the ratepayers' responsibility even if their demand drops.  If customers 1201 

                                                 
30 220 ILCS 5/16-108.5(b) ( “[If] the Commission enters an order finding, after notice and hearing, that a 
participating utility is not satisfying its investment amount commitments described in this subsection (b), 
then the utility shall no longer be eligible to annually update the performance-based formula rate tariff 
pursuant to subsection (d) of this Section.”) 
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then have to bear those costs regardless of their usage change, they will have less 1202 

incentive to make behavior changes which would benefit them and the overall system.   1203 

The Commission can avoid this unsatisfactory result by organizing its procedures. 1204 

Specifically, initiating a proceeding now to find the best dynamic rate practices will help 1205 

avoid unnecessary expenditures later.  In the meantime, the Commission should 1206 

distinguish between those elements of the capital expenditures that must occur regardless 1207 

of changes in consumption patterns (such as repairs to facilities that will be needed under 1208 

any plausible demand pattern) and those capital expenditures that rate design changes 1209 

might help avoid.  The former category should proceed; the latter category should await a 1210 

Commission investigation into rate-design changes and their potential.  The Commission 1211 

should require the utility to address whether or not it has considered the impact of new 1212 

rates or new customer behavior on its planned capital investment.  1213 

CONCLUSION 1214 

Q. Please summarize your testimony. 1215 

A. The 2011 Act is an experiment.  It has features that have never appeared together in any 1216 

utility regulatory statute.  It presents opportunities and risks.  My testimony has presented 1217 

recommendations with which the Commission can realize the opportunities and reduce 1218 

the risks.  I have restated those recommendations in an Appendix.  The recommendations 1219 

are organized by topic. 1220 

Q. Does this conclude your direct testimony? 1221 

A. Yes. 1222 
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Appendix 
 

Summary of Recommendations 
 

I. Overview and Purpose 
A. Questions to ask, to determine if the statutory experiment is working: 

1. Did ComEd achieve new levels of performance in customer service at 
higher levels of cost-effectiveness?  

2. Have new opportunities arisen for customer investment in energy 
efficiency and demand response technologies? 

3. Have customers received timely and useful information on how to manage 
their energy costs and consumption? 

4. Have customers enrolled in new rate programs that offer ways to reduce 
their costs?  

5. Have ComEd's investments proven cost-effective over the ten years of 
infrastructure investments, both in usual general plant and new smart grid 
technologies? 

 B. Questions to focus the parties on addressing: 

1. What are the possibilities for new products, services, providers, 
technology, and customer needs?   

2. Which possibilities should the Commission encourage and discourage? 

3. Where will private behavior -- by utilities, non-utility competitors, and 
consumers -- conflict with the public interest?  

4. What regulatory efforts are necessary to align that private behavior with 
the public interest?   

5. What investigations and proceedings will best get the facts and insights 
necessary to answer all these questions? 

 

II. Identifying and Mitigating Economic Risks 

Risk #1: The Risk of Over-Spending 
A. When the utility requests pre-approval of a cost, the Commission should ask these 

questions:  What is the appropriate cost?  Who should bear the risk and receive 
the benefit of deviating from that cost level?   
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B. In answering these questions, the Commission should follow six principles:  

1. Assign economic risk consistent with management control. 

2. Require each cost proposal to state all costs, and the expected benefits, and 
require the utility to commit to achieving those benefits. 

3. Approve expenditure levels based on the costs of the best available 
performer, which is not necessarily the utility. 

a. For every significant action or expenditure, the utility should find 
the best performer. 

b. The utility should provide data on how the best performing utilities 
carry out similar actions and how the utility intends to replicate 
those actions.   

4. Approve a project as "prudent" only after gaining the necessary time 
perspective.  Even when "approving" an action, the Commission should 
reserve its power to determine the prudence of the associated cost when it 
has full perspective.   

5. Using long-term planning, require the utility to connect proposed 
expenditures to projects that promise benefits.  Doing so will avoid 
piecemeal approval of major, long-term capital investments.  

a. The planning process should include a 10-year plan and a one-year 
plan. 

b. The planning process should be run by an independent party, such 
as the Commission or an independent Commission consultant, so 
the utility's pecuniary interests do not affect the process's 
objectivity.   

c. Each major utility expenditure should be consistent with the plan, 
unless there is good reason for the deviation (in which the plan 
itself will require change).   

d. For smart grid in particular:  rather than await the utility's spending 
plan, the Commission should lead the process by (1) clarifying the 
mission of the smart grid spending and establishing the priorities; 
(2) establishing performance metrics and targets; (3) assigning 
costs and allocating risks and benefits to the appropriate parties; 
(4) ensuring appropriate protections for vulnerable populations; (5) 
ensuring cyber security; and (6) ensuring interoperability and 
access for third party service providers. 
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6. Establish ongoing monitoring - not merely annual, post-hoc reviews -- to 
ensure that project decisions can change as facts change.  The Commission 
should create a list of approved monitors that it can appoint to advise it on 
the progress of major projects  

C. The Commission should give special attention to incentive compensation, 
regulatory expenses and capital structure. 

1. Incentive compensation:  the Commission should gather facts on the 
potential for shareholder-ratepayer conflict and where it exists, exercise 
extra scrutiny when determining the prudence and reasonableness of 
proposed utility expenditures. 

2. Regulatory expense:  the Commission should explore the utility's 
willingness to play a role in funding the Commission's regulatory needs in 
these proceedings at issue.   

3. Capital structure:  the Commission should require the utility to justify any 
proposal to maintain the same capital structure, to take into account any 
reduction in risk associated with formula rates.  

 

Risk #2: The Risk of the Incumbent Blocking New Entrants  
Before approving any utility role or investment that could impede competition, the 
Commission should put in place six prerequisites: 

A. Require that all utility data relevant to competitive services be made available to 
third-party providers.  Customer privacy applies to the utility no less than to non-
utilities.  

B. Require continuous analysis of opportunities for new entrants. 

C. Require the utility to invite new entrants to submit proposals.  

D. When approving any utility cost recovery, the Commission should (a) reserve its 
power to grant third parties access to any assets created from those costs and (b) 
condition the approval on the utility's taking no unauthorized actions that would 
have anticompetitive effects with respect to services dependent on those assets.  

E. Preclude ComEd from controlling any development of bottleneck facilities, if 
ComEd will be a possible provider of the service requiring access to those 
facilities.   

F. Require the utility periodically to demonstrate that it is taking all feasible actions 
to open Commission-specified distribution service markets to others. 
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Risk #3: The Risk of Exelon Interfering with ComEd's New Activities  
The Commission should condition its approvals of ComEd projects and expenditures on 
ComEd disclosing any Exelon business activities or corporate practices that could 
interfere with ComEd's obligations. 

 

III. Setting Appropriate Performance Expectations 
A. In addition to the metrics required by the 2011 Acts, the Commission should add 

metrics in the following five categories: 

1. Empowering consumers:  The metrics should measure whether consumers 
have increased their understanding of (a) ways to lower their bills; (b) 
ways to consume more efficiently; (c) how bills are computed; and (d) 
ways in which non-utilities can service their needs, in place of the 
incumbent utility. 

2. Facilitating competitive access:  The metrics should measure the number 
and quality of new distribution-related services and providers of those 
services.  The metrics should also avoid and/or eliminate utility practices 
that could deter or impede non-utilities seeking to provide those services. 

3. Protecting consumers from the risks in the Exelon-ComEd relationship:  
The metrics should measure whether the potential for conflict has 
disappeared; such as demonstrating internal, binding agreements that 
eliminate Exelon's control over ComEd's capital access and business 
strategies, coupled with consequences for ComEd if these risks remain or 
if negative results have occurred.  

4. Creating and monitoring a ten-year plan 

a. The metrics should measure progress in establishing new rate 
structures that induce efficient consumption; in growing customer 
acceptance and use of these rates, including efficient changes in 
their consumption patterns; and in creating methods of monitoring 
project expenditures to identify timely any changes in facts, 
including retaining of objective consultants to advise the 
Commission on utility performance.  

b. There needs to be performance metrics that are cost decreasing, 
including investigating ways to reduce total costs by some 
specified percent, including examples of how to reduce 
expenditures by contracting out and by applying best practices as 
determined by a panel of experts. 
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B. Consequences of failing to achieve metrics 

1. The Commission should make clear that it retains its pre-2011 authority to 
disallow imprudent or unreasonable costs, in addition to assessing the 
ROE penalty described in the 2011 Act.   

2. The Commission also should make clear that ComEd would lose its 
eligibility for its formula rate, due to the following actions or omissions: 

a. ComEd fails to provide, accurately and timely, data requested by 
the Commission or intervenors. 

b. ComEd fails to spend prudently, for example emphasizing meeting 
the spending and job targets over operating at lowest feasible cost. 

c. ComEd deviates from the Commission approved plan without 
authorization. 

d. ComEd's affiliation with Exelon has created a situation that 
impedes ComEd's ability to act unconditionally for the benefit of 
its customers.  Such situations could include, without limitation:  
(i) Exelon has blocked ComEd initiatives that the Commission 
deems necessary; and (ii) Exelon has declined to raise capital for 
ComEd in amounts the Commission deems necessary. 

e. The magnitude or nature of the business activities in which Exelon 
and/or its affiliates are engaged has caused harm to ComEd's 
ability to serve its customers cost effectively. 

f. A rating agency has downgraded, or has indicated the possibility of 
downgrading, ComEd's debt rating due to its affiliation with 
Exelon.  

g. The Commission discovers an interaffiliate transaction that 
violates the Commission's interaffiliate transaction rules to the 
detriment of ComEd.   

h. An Exelon affiliate resists Commission requests for information 
about business activities that could affect ComEd’s well-being.  

i. ComEd is in a conflict of interest that the Commission has not 
found to be harmless to ComEd customers.   

j. ComEd fails to act neutrally in all situations where there is 
opportunity for a non-utility entrant to offer a product or service 
that will benefit consumers. 
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IV. Making it Work:  Commission Resources and Procedures 
A. The Commission should explore the utility's willingness to play a role in funding 

the Commission's regulatory needs in these proceedings at issue.   

B. The Commission should have annual proceedings on performance. 

C. The Commission should explore dynamic rates, demand response and related 
techniques for reducing customer demand before approving utility expenditures 
that could be avoided by such measures.  Before approving a significant capital 
expenditure, the Commission should require the utility to accompany any 
expenditure proposal with a showing that the utility has considered the extent to 
which dynamic rates, demand response or similar measures could avoid the 
expenditure by reducing demand.  
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Scott Hempling 
 
 shempling@scotthemplinglaw.com 

www.scotthemplinglaw.com 
301-754-3869 

 
 

Scott Hempling is the owner of Scott Hempling, Attorney at Law LLC.  He recently 
completed 5 years as the Executive Director of the National Regulatory Research Institute.  At 
NRRI, he was responsible for leading a staff of experts who advise 51 U.S. utility jurisdictions 
on all aspects of utility regulation in the electricity, gas, telecommunications, and water 
industries.  He has guided regulatory commissions on all phases of commission decisionmaking, 
including investigations, hearing procedures, deliberations, opinion writing, appellate review, 
legislative relations, and internal organization. 

 
Prior to his appointment to NRRI, Mr. Hempling founded and managed a national law 

practice, focusing on utility regulation.  Clients included state commissions and legislatures, 
independent power producers and marketers, investor-owned utilities, municipal power systems, 
ratepayer representatives, and public interest organizations. 

 
 Mr. Hempling’s research includes market structure; mergers, acquisitions, and corporate 

restructuring; utility diversification; revenue requirements and rate design; transmission and rate 
policies affecting renewable and other energy producers; methods for stimulating innovation by 
public utilities; and state-federal jurisdictional issues.   

 
Mr. Hempling has appeared frequently before congressional and state legislative 

committees, and as a lecturer at industry conferences and training programs.  Since 1988 he has 
taught electricity law and policy in professional seminars to thousands of students.  Mr. 
Hempling is a member of the Bars of the District of Columbia and Maryland.  In October 2007, 
he began a series of monthly essays on the principles of effective regulation, all posted at 
www.nrri.org.  NRRI has published the first three years of these essays in a book entitled Preside 
or Lead?  The Attributes and Actions of Effective Regulators. 

 
Hempling is graduate of Yale University (B.A. cum laude in Economics and Political 

Science, and in Music), and Georgetown University Law Center (J.D. magna cum laude).  In 
2011, he was appointed an Adjunct Professor at the Georgetown University Law Center, to teach 
a course on Regulation of Public Utility Monopolies.  
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Education 
 

B.A. cum laude, Yale University (majors:  Economics and Political Science; Music), 
1978.  Recipient of a Continental Grain Fellowship and a Patterson Research grant.  
 

J.D. magna cum laude, Georgetown University Law Center, 1984.  Recipient of 
American Jurisprudence Award for Constitutional Law; editor of Law and Policy in 
International Business; instructor, legal research and writing. 
 
 

Professional Experience 
 

 Owner, Scott Hempling, Attorney at Law LLC (2011-present). 
Executive Director, National Regulatory Research Institute (2006-2011).    
Adjunct Professor, Georgetown University Law Center (2011-present). 
Founder and President, Law Offices of Scott Hempling, P.C. (1990-2006).  
Attorney, Environmental Action Foundation (1987-1990). 
Attorney, Spiegel and McDiarmid (1984-1987). 

 
 
 Past Clients 
 
Independent Power Producers and Marketers 
 

California Wind Energy Association, Cannon Power Company, Electric Power Supply 
Association, EnerTran Technology Company, National Independent Power Producers, 
SmartEnergy.com, U.S. Wind Force. 

 
Investor-Owned Utilities 
 

Madison Gas & Electric, Oklahoma Gas & Electric. 
 
Legislative Bodies 
 

Vermont Legislature, South Carolina Senate. 
 
Municipal Power Systems 
 

Connecticut Municipal Electric Energy Cooperative, Iowa Association of Municipal 
Utilities, City of Winter Park, Florida. 
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Public Interest Organizations 
 

American Association of Retired Persons, American Public Power Association, 
Consumer Federation of America, Energy Foundation, Environmental Action Foundation, 
Illinois Citizens Utility Board, Union of Concerned Scientists, Utility Consumers’ Action 
Network (California), The Utility Reform Action Network (California). 

 
State Commissions and Consumer Agencies 
 

Arkansas Public Service Commission, Arizona Corporation Commission, Connecticut 
Department of Public Utility Control, Connecticut Office of Consumer Counsel, Delaware 
Public Service Commission, Hawaii Public Utilities Commission, Indiana Utility Regulatory 
Commission, Kansas Corporation Commission, State of Maryland and Maryland Energy 
Administration, Massachusetts Attorney General, Massachusetts Department of Public Utilities, 
Missouri Public Service Commission, Montana Public Service Commission, National 
Association of Regulatory Utility Commissioners, Nevada Consumer Advocate, Nevada Public 
Service Commission, New Hampshire Public Utilities Commission, New Jersey Division of 
Ratepayer Advocate, North Carolina Utilities Commission, Ohio Public Utilities Commission, 
Oklahoma Corporation Commission, Pennsylvania Office of Consumer Advocate, South 
Carolina Public Service Commission, Texas Office of Public Utility Counsel, Vermont 
Department of Public Service, Virginia State Corporation Commission, Wisconsin Attorney 
General. 

 
 

Legislative Testimony 
 
United States Senate 
 
 Committee on Energy and Natural Resources, May 2008 (addressing the adequacy of 
state and federal regulation of electric utility holding company structures) 
 

Committee on Energy and Natural Resources, Feb. 2002 (analyzing bill to amend the 
Public Utility Holding Company Act) (PUHCA). 

 
Committee on Energy and Natural Resources, May 1993 (analyzing bill to transfer 

PUHCA functions from SEC to FERC). 
 

Committee on Banking and Urban Affairs, Sept. 1991 (analyzing proposed amendment to 
PUHCA). 
 

Committee on Energy and Natural Resources, March 1991 (analyzing proposed 
amendment to PUHCA). 
 

Committee on Energy and Natural Resources, Nov. 1989 (analyzing proposed 
amendment to PUHCA). 
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United State House of Representatives 
 

Subcommittees on Energy and Power and Telecommunications and Finance, Commerce 
Committee, Oct. 1995 (regulation of public utility holding companies). 
 

Subcommittee on Energy and Power, Energy and Commerce Committee, July 1994 
(analyzing future of the electric industry). 
 

Subcommittee on Energy and Power, Energy and Commerce Committee, May 1991 
(analyzing proposed amendment to PUHCA). 
 

Subcommittee on Environment, Energy and Natural Resources, Government Operations 
Committee, Oct. 1990 (assessing electric utility policies of FERC). 
 

Appropriations Subcommittee on Commerce, Justice, State and the Judiciary, Apr. 1989 
(discussing proposals to increase staff administering PUHCA). 
 

Subcommittee on Energy and Power, Sept. 1988 (discussing "independent power 
producers" and PUHCA).   
 
State Legislatures 
 

Committee on Energy and Public Utilities, California Senate (December 1989) 
(discussing relationships between electric utilities and their non-regulated affiliates). 
 

Interim Committee on Electric Restructuring, Nevada Legislature (1995-97) (discussing 
options for structuring the electric industry). 
 

Committees on General Affairs, Finance, Vermont Senate (February-March 1997) 
(discussing options for structuring the electric industry). 
 

Task Force to Study Retail Electric Competition, Maryland General Assembly (1997). 
 

Electricity Restructuring Task Force, Virginia General Assembly (1999). 
 

Judiciary Committee, South Carolina Senate (Fall 2000). 
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Publications and Speeches 
 

 
“Regulatory Support for Renewable Energy and Carbon Reduction: Can We Resolve the 

Tensions Among Our Overlapping Policies and Roles?” (National Regulatory Research Institute 
2011). 

 
“Infrastructure, Market Structure, and Utility Performance:  Is the Law of Regulation 

Ready?” (National Regulatory Research Institute 2011). 
 
“Cost-Effective Demand Response Requires Coordinated State-Federal Actions” 

(National Regulatory Research Institute 2001). 
 
“Effective Regulation:  Do Today’s Regulators Have What it Takes?” in Kaiser and 

Heggie, Energy Law and Policy (Carswell 2011). 
 
“Broadband's Role in Smart Grid's Success:  Seven Jurisdictional Challenges” (National 

Regulatory Research Institute 2010). 
 
“Certification of Regulatory Professionals” (National Regulatory Research Institute 

2010). 
 
Preside or Lead?  The Attributes and Actions of Effective Regulators (National 

Regulatory Research Institute 2010). 
 
Renewable Energy Prices in State-Level Feed-in Tariffs: Federal Law Constraints and 

Possible Solutions (lead author, with C. Elefant, K. Cory, and K. Porter), Technical Report 
NREL//TP-6A2-47408 (January 2010). 
 

Pre-Approval Commitments:  When And Under What Conditions Should Regulators 
Commit Ratepayer Dollars to Utility-Proposed Capital Projects? (NRRI 08-12 Nov. 2008) (with 
Scott Strauss). 

 
“Joint Demonstration Projects:  Options for Regulatory Treatment,” The Electricity 

Journal (June 2008). 
 
“Corporate Structure Events Involving Regulated Utilities: The Need for a 

Multidisciplinary, Multijurisdictional Approach,” The Electricity Journal (Aug./Sept. 2006). 
 
"Reassessing Retail Competition:  A Chance to Modify the Mix," The Electricity Journal 

(Jan./Feb. 2002). 
 

The Renewables Portfolio Standard:  A Practical Guide, National Association of 
Regulatory Utility Commissioners (Feb. 2001) (with N. Rader). 
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Promoting Competitive Electricity Markets Through Community Purchasing: The Role of 
Municipal Aggregation, American Public Power Association (Jan. 2000) (with N. Rader). 
 

Is Competition Here?  An Evaluation of Defects in the Market for Generation (National 
Independent Energy Producers, Jan. 1995) (co-author). 
 

The Regulatory Treatment of Embedded Costs Exceeding Market Prices:  Transition to a 
Competitive Electric Generation Market (Nov. 1994) (with K. Rose and R. Burns). 
 

"Depolarizing the Debate:  Can Retail Wheeling Co-exist with Integrated Resource 
Planning?"  The Electricity Journal (Apr. 1994). 
 

Reducing Ratepayer Risk:  State Regulation of Electric Utility Expansion (American 
Association of Retired Persons 1993). 
 

"'Incentives' for Purchased Power:  Compensation for Risk or Reward for Inefficiency?" 
The Electricity Journal (Sept. 1993). 

 
"Making Competition Work," The Electricity Journal (June 1993). 

 
"Confusing 'Competitors' With 'Competition,'" Public Utilities Fortnightly (March 15, 

1991). 
 

"The Retail Ratepayer's Stake in Wholesale Transmission Access," Public Utilities 
Fortnightly (July 19, 1990).  

 
"Preserving Fair Competition:  The Case for the Public Utility Holding Company Act," 

The Electricity Journal (Jan./Feb. 1990). 
 

"Opportunity Cost Pricing," Wheeling and Transmission Monthly (Oct. 1989). 
 

"Corporate Restructuring and Consumer Risk:  Is the SEC Enforcing the Public Utility 
Holding Company Act?" The Electricity Journal (July 1988). 
 

"The Legal Standard of 'Prudent Utility Practices' in the Context of Joint Construction 
Projects," NRECA/APPA Newsletter Legal Reporting Service (Dec. 1984/Jan. 1985) (co-author). 
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Speaker and Lecturer 
 

American Bar Association; Regulatory studies programs at Michigan State University, 
New Mexico State University and University of Idaho; Canadian Association of Members of 
Public Utility Tribunals; Canadian Association of Regulatory Utility Tribunals; Canadian Energy 
Law Forum; Pennsylvania Bar Institute; Louisiana Energy Bar; India Institute of Technology-
Kanpur; Management Development Institute at Gurgaon, India; Independent Power Producers 
Association of India; American Antitrust Institute, American Association of Retired Persons; 
American Power Conference; American Public Power Association; American Wind Energy 
Association; Chicago Bar Association (Energy Section); New York Bar Association (Energy 
Section); Electric Power Research Institute; Electric Utility Week; Electricity Consumers 
Resource Council; Energy Daily; Executive Enterprises; Exnet; Federal Energy Bar Association; 
Harvard Electricity Policy Group; Infocast; Management Exchange; National Conference of 
Regulatory Attorneys; Midamerica Association of Regulatory Commissioners; Mid-Atlantic 
Conference of Regulatory Utility Commissioners; National Association of Regulatory Utility 
Commissioners; National Association of State Utility Consumer Advocates; National 
Independent Energy Producers; New England Conference of Public Utility Commissioners; New 
England Public Power Association, Southeastern Association of Regulatory Utility 
Commissioners; World Regulatory Forum, U.S. Department of Energy Forum on Electricity 
Issues. 
 
 

Community Activities 
 

 Member, PEPCO Work Group, appointed by County Executive of Montgomery County, 
Maryland (2010-2011). 
 
 Sunday School Teacher, Temple Emanuel, Kensington, Maryland (2002-2006). 
 
 Board of Trustees, Temple Emanuel (2005-2006). 
 
 Musical performer (cello), Riderwood Village Retirement Community (2003-present). 




