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I. INTRODUCTION 

On September 30, 2010, Northern Illinois Gas Company d/b/a Nicor Gas Company 

(“Nicor” or “the Company”) petitioned the Illinois Commerce Commission (“Commission” or 

“ICC”) to initiate a docket for the first annual reconciliation for the year 2009 to determine the 

accuracy of Nicor’s Rider 29 – Energy Efficiency Plan (“EEP”) Statement of Activity.  Nicor 

Petition at 1.  Nicor requested that the Commission approve its EEP Statement of Activity and 

the Reconciliation Adjustment set forth in their direct testimony. 

The Citizens Utility Board (“CUB”) and the People of the State of Illinois, through the 

Office of the Attorney General (“AG”), filed the testimony of Rebecca Devens, who reviewed 

the reasonableness of Nicor’s 2009 EEP expenses.  In determining whether Nicor’s expenses 

were recoverable, Ms. Devens considered the directives set forth by the Commission in Nicor’s 

most recent rate case, Docket Number 08-0363, where the Commission considered and approved 

Rider 29 and provided that a rulemaking was commenced to develop standards for natural gas 

EEPs. See ICC Docket No. 08-0363, Final Order. The Commission created a $13 million 

ratepayer-funded energy efficiency program, with oversight of the program initially governed by 

a stakeholder  Advisory Board (“Board”). Id. In doing so, the Commission adopted the proposal 

of Nicor witness Kristine Nichols, who modeled the Advisory Board framework on an existing 

Peoples Gas Light & Coke Company/North Shore Gas Company program that utilized a 

stakeholder governance board structure.  Nicor witness Nichols testified: 

Like Peoples Gas/North Shore, Nicor Gas has developed a 

structure and process, to the greatest extent practicable, which is 

independent from direct Company oversight, permits interested 

stakeholders to provide input for the programs, and also is flexible 

enough to comply with any tariff requirements or other 

Commission requirements. 

 

Nicor Ex. 13.0 at 6, ICC Docket No. 08-0363. 
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In creating the Board, the Commission stated: 

Logically, in the beginning the Advisory Board will be determining what 

programs best suit ratepayers in Nicor‘s service territory. It will also commence 

the process of setting up those programs. Thus, the funds spent during this period 

of time would largely be on setting up energy efficiency programs. Therefore, in 

the beginning of the program there is less risk of imprudent or malfeasant 

expenditures. . . . However, after the first fiscal year (December 31, 2009) Nicor 

shall reconfigure its Advisory Board in such a manner so that it shall have total 

financial responsibility for any expenditure made pursuant to its Energy 

Efficiency Plan. 

 

 Final Order at 162-3, ICC Docket No. 08-0363. 

Nicor began incurring expenses, purportedly associated with the creation of an energy 

efficiency program, during or before May of 2009 from consultant services provided by KO 

Solutions (“KO”) and Bass & Company Management (“Bass”). CUB/AG Ex. 1.02. It was not 

until some two months later on July 21, 2009 that the Company first convened the Board, made 

up of representative organizations selected by the Company. The Board was initially comprised 

of a representative from Nicor, Commonwealth Edison Company (“ComEd”), the Natural 

Resources Defense Council (“NRDC”), CUB, and an out-of-state energy efficiency trade 

association known as the North American Insulation Manufacturers Association (“NAIMA”).   

After contacting Nicor and objecting to the Company’s inclusion of another utility and limited 

ratepayer representation on the Advisory Board, the Company agreed to add a representative 

from the AG to the Board.  The Board incorporated as a 501(c) not for profit corporation and 

approved bylaws on November 3, 2009 that state the purpose of the Board as overseeing Nicor’s 

implementation of energy efficiency programs. CUB/AG Ex. 1.1 at 1. These bylaws also 

expressly addressed the subject of cost recovery:  

Section 5. Duties of the Board of Director [sic]. As outlined in the 2009 Rate 

Order, the Corporation’s Board of Directors shall assume the duties necessary to 

implement the terms and conditions of the 2009 Rate Order as they relate to the 

energy efficiency program including but not limited to the selection during 2009 
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of qualified vendors, including a Plan Administrator as defined in the 2009 rate 

order, approvals of contracts with third parties [including Plan Administrator, 

Board Facilitator, (if the Board so approves) Program Implementers and 

evaluatosr], and approval of the annual and budget for 2009. The Board of 

Directors may also establish general goals, policies and procedures for the energy 

efficiency program in accordance with the 2009 Rate Order. 

CUB/AG Ex. 1.1 at 3. 

On November 3, 2009, the Board also approved the 2009 budget except for the Request 

for Proposal (“RFP”) consultant expenses, which include the work done by KO Solutions and 

Bass & Company.  During the next Board meeting on November 18, 2009, Nicor moved for 

approval of the RFP consultant expenses and the Board took a vote on the motion. NAIMA was 

not present for the vote, Nicor and ComEd voted for the motion, CUB and AG voted against the 

motion, and NRDC abstained from voting.  Therefore, the motion did not receive enough votes 

to pass. Nicor nevertheless seeks recovery of these expenses in this case. 

CUB/AG witness Rebecca Devens has identified $108,375 in expenses which were paid 

out to “program administrator” KO (including $8,800 for which KO billed but was actually paid 

to Bass) for work done from May 2009 to December 2009. Nicor Gas Ex. 4 at10.  KO was 

approved as a Board Facilitator, but billed for both that service as well as RFP Consultant 

expenses. A significant amount of their total expenses were incurred before the Board had ever 

convened and were for unapproved RFP consultant expenses. There was no contract in place 

with KO until December 23, 2009, the end of the fiscal year, after almost the entire balance of 

KO’s expenses had already been both incurred and paid. CUB/AG Ex. 1.0 at 3. Since the Board, 

which had express authority over Nicor’s energy efficiency program expenditures, rejected 

approval of these expenses, these costs should not be recovered from Nicor customers. 
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II. THE COMMISSION CREATED THE BOARD WITH THE INTENT THAT THE 

BOARD HAVE OVERSIGHT OF ENERGY EFFICIENCY RELATED 

EXPENSES IN 2009. 

Mr. Jerozal argues that the Final Order in Docket Number 08-0363 does not specifically 

require the Board to approve expenditures related to Nicor’s energy efficiency programs. Nicor 

Gas Ex. 4.0. While Mr. Jerozal is correct in that the Final Order does not specifically require the 

Board to approve expenditures, Mr. Jerozal is incorrect in his conclusion that this means 

expenditures not approved by the Board may be recovered anyway. The Commission clearly 

intended to give the Board oversight over initial program expenditures in such a way that, in 

2009, the Board had control over which expenditures may be recovered. 

As the Commission stated in the order that created the Board, the Commission “would be 

remiss in our duty to protect ratepayers from imprudence and malfeasance if we allowed Nicor to 

take $13 million from those ratepayers without any way to recover those funds, if they were to be 

imprudently spent.” ICC Docket No. 08-0363, Final Order at 162. Therefore, the Commission 

structured the functioning of the Board so that the Board would have oversight on expenditures 

during 2009 so that “in the beginning of the program there is less risk of imprudent or malfeasant 

expenditures." Id. The Commission further specified that after January 1, 2010, the Board would 

“act solely in an advisory capacity.” Id. 

If the Commission expected the Board to be “solely” advisory in 2010, it is clear the 

Commission intended a different role for the Board in 2009. The Final Order makes clear that the 

Commission intended the Board to act in a manner that would decrease the risk of imprudent or 

malfeasant expenditures. In creating the Board, the Commission specifically contrasted the 

Board’s role in 2009 with that of the advisory boards that participate in the electric utilities’ 
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energy efficiency dockets. Those boards “merely advise” and the Commission stated that if the 

Board in this case were to do the same, this would “delay implementation until the winter 

heating season of 2010. Such a delay compromises the efficacy of Nicor’s program.”  Final 

Order at 162, ICC Docket No. 08-0363. 

In addition, the testimony of Nicor witness Nichols, which served as the basis for the 

approved efficiency program, specifically stated: 

…the Advisory Board’s voting procedures would not give any one 

entity the ability , acting alone, to approve or reject any matter 

coming before it.  That is, no single member, including the Nicor 

Gas representative, could determine how funds are spent. 

 

Nicor Gas Ex. 13.0 at 7, ICC Docket No. 08-0363.   In summarizing the position of Nicor in the 

Docket, the Commission Order also noted that “[a]ccording to Nicor, its proposed Energy 

Efficiency Program is designed to place the decisions regarding what portfolio of programs 

would best serve Nicor‘s customers and service territory under the control of a qualified, 

experienced and independent board.”  ICC Docket No. 08-0363, Final Order at 160. 

 The Commission, relying on the Nicor proposal, thus clearly intended the Board to have 

financial oversight of program expense during 2009, and the Board’s oversight must be 

respected. Otherwise, the Commission’s intent in creating this Board would be thwarted if, as 

Nicor suggests, expenditures that the Board did not approve for recovery were allowed for 

recovery anyway. 

III. THE EXPENSE SHOULD BE DISALLOWED BECAUSE IT WAS NOT 

APPROVED BY THE BOARD. 

The issue in this case is whether the Commission gave the Board the authority to approve 

expenses for recovery. If the Commission did not give the Board such authority, then the fact 

that the Board did not approve the RFP expenses would have no bearing on whether Nicor can 
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recover them. However, the Commission did give the Board such authority, and the fact that the 

Board did not approve the RFP expenses bars Nicor from recovering those expenses. 

Mr. Jerozal spends much of his testimony arguing that the RFP expenditures were 

reasonable and prudent. See Nicor Ex. 4.0 and 6.0. The facts and the Commission’s 

establishment of the Advisory Board function, however, argue the contrary.  In creating the 

Board, the Commission showed a concern that the program not be delayed until the winter 

season of 2010, but rather that the program be implemented in time for the winter season of 

2009.  Final Order at 162, ICC Docket No. 08-0363. KO and Bass were purportedly brought in 

to help design the EEP program, but for various reasons, the program did not become available 

to customers until May 1, 2010, well after the heating season of 2009. 

Also, the manner in which the expenses were billed and reported was questionable. The 

Board approved Ms. O’Toole of KO’s services as Board Facilitator. KO billed for that expense 

as well as RFP Consultant expenses, which were actually payable to Bass.  KO Solutions passed 

on $61,700 of Bass’s expenses, but then Bass also billed $8,800 of its own expenses, resulting in 

a disallowance of $70,500.  This is based on AG 1.2 Exhibit 1.  KO billed indiscriminately for 

the two services Board Facilitator and RFP Consultant Expenses. It is difficult to determine 

exactly which of their charges on BCJ 1.02, which are included in Nicor Gas Ex. 1.1 page 3 

columns C and D, were for approved “Board Facilitator” expenses and which were for rejected 

“RFP Consultant” expenses.  Fundamentally though, it’s clear that the Board never approved KO 

Solutions to bill for RFP services even after careful review and discussion in multiple board 

meetings.  The Board was given the authority, as the ICC intended to do so in its Final Order, to 

oversee the program development and its expenses.  Therefore, the entire amounts billed by KO 

Solutions and Bass and Company, totaling $108,375, are questionable. 
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IV. THE BOARD PURPOSEFULLY DENIED THE EXPENSES. 

On November 3, 2009, the Board approved the entirety of the 2009 budget, except for the 

RFP Consultant Expenses. Then on November 18, 2009, Nicor moved for consideration of the 

RFP expenses, and the vote on the motion was tied. NAIMA was not present at the vote, ComEd 

and Nicor voted to approve the expense, CUB and AG voted against the motion, and the NRDC 

abstained from voting. Therefore the motion did not pass.  

Nicor argues that 1) the costs were neither accepted nor rejected by the Board, and 2) that 

the Board’s approval is not necessary for costs to be recovered. Nicor Gas Ex. 4.0 at 2 and 8. 

First, if the motion to approve the costs failed to pass, then the costs were in fact rejected by the 

Board. When the Board approved the entirety of the 2009 budget, it specifically excluded the 

RFP expenses and held the matter for a later date. This shows a purposeful decision by the Board 

not to approve the RFP expenses when it approved the rest of the budget. When the matter came 

up again at the November 18, 2009 meeting, the Board rejected the motion to approve the 

expenses when it, as a whole, did not pass the motion. The fact that it was a close vote is 

irrelevant and does not indicate that the Board did not reject the motion. The Board acts as a 

whole. Its  individual members do not have the authority to make decisions for the Board; their 

only authority is to vote and only when a majority vote is reached does the Board, and not its 

individual members, makes decisions. Regardless of the fact that there were just as many 

individual votes that supported the motion as there were to reject the motion, the fact is that 

when a majority vote to approve the motion was not reached, the Board as a whole rejected the 

motion by not passing it. Therefore, Nicor’s request for approval of these expenses was 

repeatedly denied by the program’s governing Board. 
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Nicor also attempts to make the issue one of whether the Board is required to approve 

every single expenditure. Nicor Gas Ex. 4.0 at 2. The real issue here is that the Board specifically 

chose not to approve these expenditures. If the Board simply forgot or otherwise failed to address 

the issue of the expenditures, then perhaps the discussion of whether every single expenditure 

needs to be approved would have more relevance. In this case, the issue of the RFP expenses 

specifically came before the Board and the Board did not pass the motion to approve them, and it 

is clear from the Board’s bylaws that it saw its duties to include the approval of the budget for 

2009. 

Second, Nicor’s argument that Nicor should recover the expenses despite the Board’s 

vote would deliberately ignore the Board’s actions on this matter and lead to an absurd result 

(not to mention one that conflicts with the plain language of the Commission’s Order in Docket 

No. 08-0363): Nicor would render all of the Board’s decisions (of which Nicor took part) 

completely irrelevant. If the Board approved certain expenses and did not approve other 

expenses, and Nicor still believes that the approved and non-approved expenses should be treated 

the same and should all be recoverable, then it is unclear what Nicor believes the difference 

should be in the Board’s functions prior to January 1, 2010 and its functions after that date. But 

the Commission has clearly stated that it intended a difference in the Board’s function prior to 

January 1, 2010 and its function after that date.  Final Order at 163, ICC Docket No. 08-0363 

(“On January 1, 2010, Nicor‘s Advisory Board shall do what its name implies; it shall act solely 

in an advisory capacity.”). If the Commission did not intend the Board’s decisions to hold any 

weight whatsoever, then it would not have specified that the Board was to only have a purely 

advisory role after January 1, 2010. The absurd result of treating the Board’s approved and non-

approved expenses the same must be avoided if the Commission’s clear intent in the Final Order 
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of Docket Number 08-0363 is to be respected. 

V. CONCLUSION 

 The issue here is whether the Commission intended the Advisory Board to have oversight 

over EEP-related expenses. It is clear from the language of the Final Order in Docket Number 

08-0363 that the Commission intended the Board to have more than an advisory role prior to 

January 1, 2010. The Commission’s statement that the Board is to protect ratepayers from 

imprudent and malfeasant expenses shows that the Commission intended to give the Board 

oversight over EEP-related expenses; otherwise, the Board would be no different than one that 

was purely advisory. 

 KO was approved as a Board Facilitator, but billed for both that service as well as RFP 

Consultant expenses. A significant amount of their total expenses were incurred before the Board 

had ever convened and were for unapproved RFP consultant expenses. There was no contract in 

place with KO until December 23, 2009, the end of the fiscal year, after almost the entire balance 

of KO’s expenses had already been both incurred and paid. CUB/AG Ex. 1.0 at 3. As the 

Commission did intend to give the Board authority over EEP-related expenses in 2009, and the 

Board purposefully did not approve the RFP expenses both times when the issue arose before it, 

to allow Nicor recovery of the expenses would conflict with the Commission’s order in Docket 

Number 08-0363. Therefore, CUB/AG respectfully request that the Commission enter an Order 

consistent with the recommendations made in this Brief. 

 

 

Respectfully Submitted,   

 

By:__/s/ Cathy C. Y u____________ 
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