
 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

NORTHERN ILLINOIS GAS COMPANY  ) 
d/b/a NICOR GAS COMPANY   ) 

) 
Petition Pursuant to Rider 29 of Schedule of  ) Docket No. 10-0567 
Rates for Gas Service to Initiate a Proceeding to ) 
Determine the Accuracy of the Rider 29  ) 
Reconciliation Statement    ) 
 
 
 
 
 
 
 
 
 

INITIAL BRIEF OF 
NICOR GAS COMPANY 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
January 19, 2012



 

Docket No. 10-0567 i 

TABLE OF CONTENTS 
Page 

 

I.  EXECUTIVE SUMMARY ................................................................................................ 1 

II.  UNCONTESTED ISSUES ................................................................................................. 2 

A.  Plan Period .............................................................................................................. 3 

B.  Statement of Activity .............................................................................................. 3 

C.  Statement of Reconciliation Adjustments ............................................................... 4 

D.  Accuracy of Accounting ......................................................................................... 5 

III.  CONTESTED ISSUES ....................................................................................................... 5 

A.  The Commission Should Reject Staff’s Proposed Disallowances Because 
They Are Inappropriate And Unsupported ............................................................. 5 

1.  Proposed Wages and Benefits Disallowance .............................................. 5 

2.  Proposed Incentive Compensation Disallowance ....................................... 8 

B.  The Commission Should Reject CUB/AG’s Proposed Disallowance 
Because It Is Inappropriate And Unsupported ...................................................... 10 

1.  The Disputed Expenditures ....................................................................... 10 

2.  No Approval Of The Expenditures Was Required ................................... 12 

3.  There Is No Evidence That The Disputed Expenditures Were Imprudent 
Or Unreasonable ....................................................................................... 14 

IV.  CONCLUSION ................................................................................................................. 16 

 
 
 

 
 



 

1 

 
STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

NORTHERN ILLINOIS GAS COMPANY  ) 
d/b/a NICOR GAS COMPANY   ) 

) 
Petition Pursuant to Rider 29 of Schedule of  ) Docket No. 10-0567 
Rates for Gas Service to Initiate a Proceeding to ) 
Determine the Accuracy of the Rider 29  ) 
Reconciliation Statement    ) 
 

INITIAL BRIEF OF 
NICOR GAS COMPANY 

 
Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”) hereby files with the Illinois Commerce Commission (“Commission”) its Initial 

Brief in accordance with the Administrative Law Judge’s (“ALJ”) established schedule. 

I. EXECUTIVE SUMMARY 

Recognizing the need to address energy efficiency issues in its service territory, Nicor 

Gas voluntarily proposed a pilot Energy Efficiency Plan in its last rate case, Docket No. 08-0363 

(“2008 Rate Case”), which the Commission approved.  Docket No. 08-0363, Order at 156-59 

(Mar. 25, 2009 and Oct. 7, 2009, collectively “Rate Case Order”).  Nicor Gas’ Rider 29 – Energy 

Efficiency Plan (“EEP”) became effective April 3, 2009.  Martino Dir., Nicor Gas Ex. 1.0, 2:34-

35.  This is the first annual reconciliation docket for Rider 29.   

Nicor Gas’ EEP is governed by the Board of Directors of Efficiency Programs, Inc. 

(“EPI”), which is a not-for-profit organization created and exclusively operated to serve as the 

Advisory Board overseeing the development of energy efficiency programs in Nicor Gas’ service 

territory.  Jerozal Dir., Nicor Gas Ex. 2.0, 2:31-38.  The EPI Board consists of six voting 

members—the Natural Resources Defense Council, the Citizens Utility Board (“CUB”), the 
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North American Insulation Manufacturers Association, the Illinois Attorney General’s Office 

(the “AG”), Commonwealth Edison Company, and Nicor Gas—and Commission Staff (”Staff”) 

as a non-voting participant of the Board.  Id. at 3:55-63. 

During the Plan Period at issue in this proceeding, Nicor Gas calculated that $1,646,824 

was refundable to Rate 1 – Residential Service customers.  Martino Dir., Nicor Gas Ex. 1.0, 

6:124.  For the same Plan Period, Nicor Gas calculated that $609,947 was refundable to Rates 4 

and 74 – Non-Residential Service customers.  Id. at 7:134.  Nicor Gas’ compliance with Rider 

EEP is uncontested.  Similarly, Nicor Gas’ accounting under the rider is uncontested.  Staff and 

CUB/AG contend, however, that certain costs should not be included as recoverable EEP 

expenses under the rider.  The adjustments proposed by Staff and CUB/AG are improper and 

should be rejected. 

II. UNCONTESTED ISSUES 

Each year, Rider 29 requires Nicor Gas to file charges (called the “Effective 

Component”) with the Commission.  Martino Dir., Nicor Gas Ex. 1.0, 2:35-36.  The Effective 

Component is a monthly per-customer charge based on the Annual Plan Budget as approved by 

Order of the Commission.  Id. at 2:36-38.  Rider 29 is applicable to Rate 1 – Residential Service, 

Rate 4 – General Service and Rate 74 – General Transportation Service.  Id. at 2:38-39.  There is 

a separate Effective Component for Rate 1 – Residential Service and Rates 4 and 74 are 

combined and categorized as Non-Residential Service.  Id. at 2:39-41.  Section C of Rider 29 

requires Nicor Gas to file annually, no later than September 30, an EEP Statement of Activity 

and a report showing the reconciliation adjustment that will be in effect during the nine-month 

period beginning October 1.  Id. at 2:41-3:44.     
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A. Plan Period 

Rider 29 requires a reconciliation of revenues for each “Plan Period,” which would 

generally be the twelve-month period beginning July 1; however, the initial reconciliation 

reflects a one-month longer Plan Period as the first adjustment under Rider 29 began in June 

2009.  Martino Dir., Nicor Gas Ex. 1.0, 3:57-60.  Accordingly, the reconciliation period for this 

docket is for the Plan Period June 1, 2009 through June 30, 2010.  Id. at 3:60-62.   

Additionally, while the Plan Period normally would include only one Effective 

Component filing for residential service and one for non-residential service, the first Plan Period 

included a filing that established Effective Components for the period June 2009 through 

December 2009 and a second filing of the Effective Components for the period January 2010 

through June 2010.  Id. at 3:64-4:68.  The changes are the result of the Nicor Gas EEP Advisory 

Board requesting the Company to seek Commission approval to modify the Plan Period from a 

calendar year to a heating season year.  Id. at 4:68-71.  The approved revisions to Rider 29 were 

effective January 1, 2010.  Id. at 4:71.   

As to this Plan Period, Nicor Gas complied fully with its obligations under Rider 29, and 

that compliance is uncontested, as discussed below. 

B. Statement of Activity 

Section C of Rider 29 states that “[c]ommencing in 2010, the Company shall also file 

annually with the Commission, no later than September 30, a Rider 29 statement of activity, 

including program descriptions, for the Previous Plan Period and a report showing the 

determination of the Reconciliation Adjustment to be in effect during the Reconciliation Period.”  

Ill. C. C. No. 16-Gas, Second Revised Sheet No. 82.2, Section C. 
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Nicor Gas witness James Jerozal presented the Rider 29 Statement of Activity for the first 

Plan Period from June 1, 2009 through June 30, 2010.  Jerozal Dir., Nicor Gas Ex. 2.0, 5:95-96; 

Nicor Gas Ex. 2.1. 

The Statement of Activity contains a description of the EEP, namely:  (1) the programs 

implemented; (2) the program administration; (3) expenses and measures; and (4) performance 

metrics.  Nicor Gas Ex. 2.1.  The programs actually launched to customers to achieve energy 

efficiency goals consisted of a residential prescriptive program, a home retrofit assessment and 

install program, a multi-family program, a business prescriptive program and a custom business 

program.  Nicor Gas Ex. 2.1 at p. 3.   

No other party presented testimony regarding the Statement of Activity. 

C. Statement of Reconciliation Adjustments 

Rider 29 also calls for Nicor Gas to submit a report showing the reconciliation adjustment 

(“RA”).  Martino Dir., Nicor Gas Ex. 1.0, 2:41-3:44.  Nicor Gas witness Donald Martino 

presented the report showing the determination of each RA in effect for the nine-month period 

beginning October 1, 2010 and ending June 30, 2011, together with the supporting 

documentation of the RA components that applied for each month of the nine-month period 

(collectively the “Statement”).  Id. at 4:73-77; Nicor Gas Ex. 1.1.  

Page 2 of the Statement demonstrates how Nicor Gas calculated the RA for Residential 

Service – Rate 1 and Non-Residential services, collectively Rates 4 and 74.  Nicor Gas Ex. 1.1 at 

p. 2; Martino Dir., Nicor Gas Ex. 1.0, 5:92-109.  For each of these rates, the following 

information was included in the RA calculations:  (1) the Carry Over Budget Amount; (2) the 

Total Reconciliation Adjustment dollar amounts, including Carry Over amount and Interest; and 

(3) the monthly per-customer RA.  Id. 
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D. Accuracy of Accounting 

There is no dispute over the accuracy of Nicor Gas’ accounting for its costs and revenues 

under Rider 29 and the RAs.  Staff witness Burma Jones reviewed the Statement for the period 

June 1, 2009 through June 30, 2010.  Jones Dir., Staff Ex. 1.0, 2:25-29.  Ms. Jones testified that 

she recommends that the Commission accept the Rider 29 reconciliation, except for two 

disallowances she recommends, which are described below.  Id. at 6:111-17; Sch. 1.01.  

Additionally, although not accounted for in her direct testimony, on rebuttal Ms. Jones 

agreed with Nicor Gas that Section B of Rider 29 requires the determination of the reconciliation 

adjustment to include a factor i which represents the interest rate established by the Commission 

and in effect when each adjustment under this section is calculated.  Jones Reb., Staff Ex. 2.0, 

2:26-36; Sch. 2.01.    

III. CONTESTED ISSUES 

A. The Commission Should Reject Staff’s Proposed Disallowances 
Because They Are Inappropriate And Unsupported 

1. Proposed Wages and Benefits Disallowance 

Staff witness Jones proposed a disallowance of $17,936 in wages and benefits, which was 

paid to a Nicor Gas employee after he transferred within the Company to the newly formed 

Energy Efficiency Department in 2009.  Jones Dir., Staff Ex. 1.0, 5:84-100; Sch. 1.02.  

Specifically, she argues that Nicor Gas should not be permitted to recover these costs through 

Rider 29 because it purportedly already recovered these costs in base rates.  Id.  Staff’s position 

is incorrect and should be rejected for several reasons. 

First, Nicor Gas demonstrated that these costs were prudently incurred and reasonable.  

Martino Reb., Nicor Gas Ex. 3.0, 3:45-47, 3:49-54.  No party claims otherwise.  Indeed, there is 

no dispute that the costs were prudently incurred, reasonable and necessary, or that they were 
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actually incurred by Nicor Gas during the first plan year of the EEP.  Id.  Accordingly, those 

costs qualify as “EEP Expenses” under Rider 29 and are recoverable under the provisions of the 

rider.  Id. at 3:47-48. 

Second, Staff’s disallowance is founded on an incorrect assumption, namely that the 

$17,936 of wages and benefits were recovered through Nicor Gas’ existing base rates.  Id. at 

3:42-45.  Staff presented no evidence in support of this assumption because no evidence exists to 

support such a claim.  Instead, Staff argues that half of the wages and benefits of the two 

employees who were dedicated to the administration of Rider 29 during the first plan year are 

being “recovered through base rates” because overall only one “incremental” employee was 

hired since the last general rate case to handle the former job responsibilities of those two 

employees, who were both employees of Nicor Gas at the time of its last general rate case with 

different job responsibilities.  Jones Dir., Staff Ex. 1.0, 5:84-100.  

Staff’s assumption is inconsistent with general ratemaking principles.  Martino Reb., 

Nicor Gas Ex. 3.0, 5:99-6:107.  Nicor Gas’ base rates are set in a general rate case using a 

Commission-approved revenue requirement.  Id.  That revenue requirement is based, in turn, on 

the amount of just and reasonable utility expenses that Nicor Gas is able to support for the 

particular representative test year used for that rate case.  Id.  Unlike certain riders, base rates 

established in a general rate case do not track and recover actual costs incurred by Nicor Gas in 

future periods.  Id.  Base rates do not assure Nicor Gas that it will earn any particular rate of 

return in any year or be able to recover any specific actual expenses incurred in any year.  Id.  

Put another way, Staff’s attempt to tie a specific employee’s costs to historical base rates 

contravenes the most basic of regulatory principles. 
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More specifically, Nicor Gas’ current base rates were established using a forecasted 2009 

test year in Nicor Gas’ last rate case, Docket No. 08-0363, and the financials used for that test 

year did not include any expenses related to the Energy Efficiency Department.  Martino Sur., 

Nicor Gas Ex. 5.0, 2:37-40.  Thus, the Commission-approved base rates did not include any cost 

s associated with recovery of expenses for the new department.  Id. at 2:40-41.  The 

wages and benefits associated with employees in the Energy Efficiency Department, and as to 

which recovery is at issue, represent entirely new costs that Nicor Gas incurred as a result of 

establishing and implementing its EEP.  Id. at 2:41-44.  Ms. Jones acknowledges as much in 

conceding that she approved the cost of Mr. Jerozal’s salary “in allowable Rider 29 expenses.”  

Jones Reb., Staff Ex. 2.0, 4:79-80.  The only distinction Ms. Jones draws between Messrs. 

Jerozal and Rourke is that Nicor Gas did not fill Mr. Rourke’s position with another employee 

when he transferred to the Energy Efficiency Department, but another employee was hired for 

Mr. Jerozal’s position.  Id. at 4:77-5:83.  This is an artificial distinction because both Messrs. 

Jerozal and Rourke began working solely on the EEP after their transfer to that department, and 

their former activities are entirely performed by other Nicor Gas personnel or have been 

discontinued.  Martino Sur., Nicor Gas Ex. 5.0, 3:50-53.   

Furthermore, Nicor Gas presented evidence demonstrating that these were new costs that 

Nicor Gas incurred, specifically related to the administration of the EEP.  For example, Section F 

of Rider 29 provides that Nicor Gas is to perform an annual internal audit of the operation of the 

rider.  Martino Reb., Nicor Gas Ex. 3.0, 4:65-66.  One of the tests to be conducted as part of the 

audit is whether the costs being recovered under the rider are not otherwise being recovered 

through other existing, Commission-approved tariff mechanisms.  Id. at 4:66-69.  Nicor Gas 

conducted the required internal audit and the final audit report found that the costs being 



 

Docket No. 10-0567  8 

recovered through Rider 29 for the first plan year are not being recovered through other existing, 

Commission-approved tariffs.  Id. at 4:70-72; Nicor Gas Ex. 3.1.  Furthermore, the audit 

provides additional support for the conclusion that Nicor Gas’ EEP employees worked solely on 

EEP as the auditors specifically examined whether Rider 29 EEP charges or credits are being 

identified and recorded properly for calculating rates and reconciliation.  Nicor Gas Ex. 3.1.  The 

audit report was filed with Staff on January 26, 2011 and no party contested its conclusions.  

Martino Reb., Nicor Gas Ex. 3.0, 4:73-74. 

Third, Staff’s argument that the wages and benefits actually incurred by Nicor Gas should 

not be recovered under the rider because they are not “incremental costs” is not supported by the 

plain language of the rider.  Rider 29 does not use the term “incremental costs” nor does it limit 

Nicor Gas’ cost recovery to “incremental costs” as asserted by Staff.  Id. at 3:58-59.  Instead, the 

reference to “incremental costs” appears in a data response by Nicor Gas that uses the term to 

refer to costs that are not being recovered through other approved tariffs.  Id. at 3:59-61.   

The Commission should reject Staff’s proposed disallowance because Staff has neither 

presented any reasonable factual basis to support its claim, nor countered Nicor Gas’ evidence 

showing that the wages and benefits at issue are properly recovered under Rider 29. 

2. Proposed Incentive Compensation Disallowance 

Ms. Jones also proposed a $520 disallowance related to incentive compensation.  Jones 

Dir., Staff Ex. 1.0, 3:56-4:73; Sch. 1.02, page 2, line 6.  The Commission should reject this 

disallowance for several reasons. 

First, similar to the wages and benefits discussed above, Nicor Gas demonstrated that this 

was a prudent and reasonable cost that Nicor Gas incurred related to the administration of the 

EEP for the first plan year.  Martino Reb., Nicor Gas Ex. 3.0, 6:115-17.  As such, those costs 

qualify as “EEP Expenses” and are recoverable under Rider 29.  Id. at 6:117-19.  
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Second, Staff’s proposed incentive compensation disallowance is inconsistent with Nicor 

Gas’ current, Commission-approved incentive compensation plan.  Id. at 6:120-22.  In the 2008 

Rate Case, the Commission reviewed Nicor Gas’ current incentive compensation plan for the 

purposes of determining whether costs of that plan could be recovered through base rates.  Id. at 

6:122-25.  Nicor Gas’ incentive compensation plan is applicable to all management employees, 

excluding executive management, and is based on customer performance metrics.  Id. at 6:125-

27.  Eligible management employees within all departments participate in the plan without 

specifically demonstrating their department’s relationship to specific customer performance 

metrics serving as the basis for the plan.  Martino Sur., Nicor Gas Ex. 5.0, 6:136-7:139.  

Company-wide, each department receives an appropriate allocation of costs independent of the 

specific department’s function.  Martino Reb., Nicor Gas Ex. 3.0, 6:128-29.  Based upon its 

review, the Commission found the Company’s incentive compensation plan to be reasonable in 

the 2008 Rate Case.  Id. at 6:129-30.     

Nicor Gas has demonstrated that the incentive compensation related to Rider 29 falls 

squarely within the Company’s existing incentive compensation plan.  Martino Reb., Nicor Gas 

Ex. 3.0, 7:134-39; Martino Sur., Nicor Gas Ex. 5.0, 7:143-48.  EEP programs under Rider 29 by 

their very nature are intended to reduce customers’ energy consumption through the 

implementation of conservation measures, heightened awareness, and/or the installation of more 

energy efficient equipment.  Id.  Based on this evidence, it is unreasonable to construe Rider 29 

EEP programs as devoid of customer benefits.  Furthermore, the Commission never required 

Nicor Gas to establish performance metrics specific to Rider 29 to be eligible for participation in 

the Company’s existing, Commission-approved incentive compensation plan.  Martino Sur., 

Nicor Gas Ex. 5.0, 7:158-61.  Nor would it have been reasonable for Nicor Gas to do so in light 
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of the short duration of efficiency programs under the Rider 29 pilot.  Martino Reb., Nicor Gas 

Ex. 3.0, 7:147-53.    

Third, for the same reasons discussed above, there is no double-recovery of these costs as 

claimed by Staff.  All expenses related to Rider 29 EEP were excluded from current base rates 

when base rates were established in accordance with the Rate Case Order.  Martino Sur., Nicor 

Gas Ex. 5.0, 8:167-69.  In particular, the Order approved a specific revenue requirement and the 

Company established base rates to recover its allowed revenue requirement, excluding any costs 

associated with Rider 29 expenses, inclusive of incentive compensation.  Id. at 8:169-72.  Since 

no expenses for Rider 29 were included in base rates, Staff’s argument related to the double-

recovery of these costs is simply wrong. 

For these reasons, the Commission should reject Staff’s proposed disallowance of the 

incentive compensation cost at issue, which Nicor Gas has demonstrated is a valid EEP expense 

and therefore properly recoverable under Rider 29. 

B. The Commission Should Reject CUB/AG’s Proposed Disallowance 
Because It Is Inappropriate And Unsupported 

1. The Disputed Expenditures 

CUB/AG witness Rebecca Devens recommended that the Commission disallow 

$108,3751 in costs paid to outside consultants working on the EEP because the EPI Advisory 

Board did not approve the expenses.  Devens Reb., CUB/AG Ex. 2.0, 8:168-69.  This claim is 

wholly without merit.  Indeed, CUB/AG did not, and cannot claim, that the subject expenses 

                                                 
1 This amount overstates the amount truly in dispute.  While Ms. Devens argued that she seeks to deny the 

entire amount billed by KO Solutions, she contradicted herself by also suggesting that the Advisory Board had 
approved some of the amounts paid to KO Solutions.  Specifically, she conceded that the Board approved $50,000 
for KO Solutions.  Devens Dir., CUB/AG Ex. 1.0 Corr., 9:169-70.  Thus, she proposed to deny the entire amount 
paid to KO Solutions despite recognizing that at least $50,000 met her own standards.  Reducing the total amount of 
$108,375 noted above by the “approved” $50,000 reduces the disputed amount to $58,375.  Even this amount should 
not be disallowed because, as demonstrated herein, Advisory Board approval was never a prerequisite to recovery of 
otherwise prudent and reasonable expenditures.   
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were not prudently incurred and reasonable.  Rather, CUB/AG witness Devens asserted that such 

costs required approval from the Advisory Board.  This claim should be rejected for the reasons 

set forth below. 

The consulting costs in question were paid to KO Solutions from May 2009 to December 

2009, inclusive of $8,800 billed by KO Solutions but paid to Bass & Company (“Bass”).  Id.; 

Devens Dir., CUB/AG Ex. 1.0 Corr., 8:158-9:163.  This amount is inclusive of work KO 

Solutions performed as a consultant, as the Board Facilitator elected by the Advisory Board on 

July 21, 2009, and as the developer of Request For Proposals (“RFPs”) for the Plan 

Administrator and for implementation contractors, which was also approved by the Advisory 

Board.  Jerozal Reb., Nicor Gas Ex. 4.0, 3:57-60.  Bass assisted KO Solutions with the 

development of these RFPs as reflected in the Advisory Board’s minutes as “RFP Consultant 

Support.”  Id. at 3:61-62.   

The evidence demonstrates that KO Solutions and Bass brought much needed knowledge 

and expertise to the process as evidenced by the fact that the Advisory Board unanimously 

elected KO Solutions to take on multiple roles and tasks throughout the process, including that of 

operating as the Board Facilitator.  Id. at 5:102-04, 6:125-7:133; Nicor Gas Exs. 4.1-4.2.  The 

Commission approved Rider 29 with the understanding that every attempt would be made to 

implement programs for the coming heating season, which accordingly required significant effort 

to start-up the EEP.  Jerozal Reb., Nicor Gas Ex. 4.0, 6:107-10.  Because Nicor Gas did not yet 

have sufficient experience or capability to implement the EEP (see Rate Case Order at 160), Ms. 

Mary O’Toole of KO Solutions, with Bass as a subcontractor (primarily Ms. Alecia Ward), 

provided the necessary experience and capabilities to guide Nicor Gas in (a) understanding how 

an Advisory Board would be constituted and who would be involved, (b) performing research 
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and planning on the Advisory Board’s design, and (c) coordinating the Advisory Board’s initial 

efforts.  Jerozal Sur., Nicor Gas Ex. 6.0, 6:126-31.  CUB/AG presented no evidence contesting 

these facts.   

Nicor Gas Exhibit 6.1 provides a full description of the services provided by Bass during 

the fall of 2009, particularly by Ms. Ward who was the primary consultant: 

In this engagement we provided on-demand support to Nicor 
Gas that included management advice, technical research, and 
a review of specific deliverables that evolved over a two-month 
engagement.  The initial scope of the engagement was to write 
two implementation RFPs.  Eventually the scope came to 
include a plan administrator RFP and new implementation 
RFPs that were developed in conjunction with Chicagoland 
Natural Gas Program.  Each of these changes in scope required 
negotiation with new parties and often a re-negotiation of RFP 
content with existing parties, as well as added coordination 
with a separate organization.  The initial intent was to develop 
implementation RFPs such that some new programs could be 
launched during the fall—a key time for customer enrollment 
in gas energy efficiency programs.   

Nicor Gas Ex. 6.1, NR29 000149.  This information was provided to the Advisory Board for the 

November 3 and 18, 2009 board meetings.  Jerozal Sur., Nicor Gas Ex. 6.0, 7:157-58.  As 

specifically detailed in Nicor Gas Exhibit 6.1, Ms. Ward expended tremendous time and effort to 

achieve the goal of establishing and implementing Nicor Gas’ EEP.  Without this assistance and 

that of KO Solutions, the start-up process for Nicor Gas’ EEP would have been considerably 

lengthier and would have pushed the starting date for the EEP back many more months.  Jerozal 

Sur., Nicor Gas Ex. 6.0, 6:131-7:133.   

2. No Approval Of The Expenditures Was Required 

CUB/AG originally argued that the costs paid to KO Solutions and Bass should be 

disallowed because the Advisory Board did not expressly approve them.  Devens Dir., CUB/AG 

Ex. 1.0 Corr., 9:183-10:198 .  However, CUB/AG witness Devens failed to cite to any statutory 
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authority, Commission rule or Order that requires such approval.  Indeed, there is nothing in the 

record showing that the Advisory Board must approve EEP-related expenditures.  And, in 

approving Rider 29 in the Rate Case Order, the Commission did not require the Advisory Board 

to approve EEP-related expenditures.  Jerozal Reb., Nicor Gas Ex. 4.0, 5:85-86.  Instead, the 

Commission expressly recognized the limited authority of the Advisory Board:  “the Advisory 

Board will be determining what programs best suit ratepayers in Nicor’s service territory.  It will 

also commence the process of setting up those programs.”  Rate Case Order, p. 162.   

Even though the Advisory Board need not approve each EEP-related expenditure, Nicor 

Gas took every necessary and reasonable step to engage, consult, and update the Advisory Board 

as the EEP was being developed, which the Commission envisioned in the Rate Case Order.  

Jerozal Reb., Nicor Gas Ex. 4.0, 5:96-98.  Some examples of the extensive involvement of the 

Advisory Board are as follows: 

 On July 21, 2009, the Advisory Board (inclusive of a representative from CUB) 
unanimously chose KO Solutions to operate as the Board Facilitator.   

 The Advisory Board also approved the Board Facilitator Roles and Responsibilities 
that reflect that, as Board Facilitator, KO Solutions would be responsible for assisting 
in the search for the Plan Administrator and other entities involved in the 
implementation of the EEP.  Thus, KO Solutions naturally developed the RFPs for 
the Plan Administrator and implementation contractors.   

 On October 22, 2009, the Advisory Board requested that Mr. Jerozal negotiate 
charges with Bass, which resulted in an immediate reduction to those charges.  

Nicor Gas Exs. 4.1-4.3.  Thus, there can be no question that the Advisory Board was well aware 

of the work that both KO Solutions and Bass were doing with respect to the EEP.  Jerozal Reb., 

Nicor Gas Ex. 4.0, 6:123-7:143, 10:199-205. 
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3. There Is No Evidence That The Disputed Expenditures Were 
Imprudent Or Unreasonable 

The record demonstrates that there is no basis to find that the expenditures at issue were 

imprudent or unreasonable.  In direct testimony, CUB/AG witness Devens made no such claim.  

However, apparently recognizing the flaws in her position on direct testimony, she then asserted 

in rebuttal testimony that several factors weigh in favor of such a finding—program delays, the 

Advisory Board’s voting record, and the final amount of the expenses at issue.  Devens Reb., 

CUB/AG Ex. 2.0, 3:67-4:73.  Yet the record demonstrates that CUB/AG’s criticisms in these 

areas are fatally flawed. 

First, the Commission never ordered a hard and fast deadline for the implementation of 

the EEP.  Jerozal Sur., Nicor Gas Ex. 6.0, 9:201-10:212.  Instead, the launch of Nicor Gas’ EEP 

was simply targeted for implementation at the beginning of the 2009/2010 heating season.  Id.  

Moreover, the evidence shows that the delay in implementing Nicor Gas’ EEP was due to the 

fact that Nicor Gas’ consultants were trying to follow and implement directives from the 

Advisory Board, which evolved over time.  Id. at 10:215-16.  An example of this can be seen in 

the Bass document referencing the development of RFPs “in conjunction with Chicagoland 

Natural Gas Program” (“Chicagoland”), the then existing energy efficiency program affiliated 

with The Peoples Gas Light & Coke Company and North Shore Gas Company.  Nicor Gas Ex. 

6.1, NR29 000149-154.  Bass worked with Chicagoland at the express and adamant request of 

the AG and CUB representatives on the Advisory Board, who wanted Nicor Gas to partner with 

or make EEP offerings similar to those offered by Chicagoland.  Jerozal Sur., Nicor Gas Ex. 6.0, 

10:219-22.  As reflected in the Bass document, the efforts to try to work in conjunction with 

Chicagoland changed the scope of Bass’ work, which necessarily changed the timing of 

deliverables and increased the resulting expenditures for the work.  Nicor Gas Ex. 6.1.  Indeed, 
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the Advisory Board’s efforts to align with Chicagoland resulted in additional cost and delays in 

releasing the RFP.  Jerozal Sur., Nicor Gas Ex. 6.0, 11:234-40; Nicor Gas Ex. 6.1.  The 

additional work included Bass serving as “the primary drafting agent for both Chicagoland and 

Nicor for the joint RFP creation, review and finalization process” and supporting “the review and 

vetting process of these joint RFPs with Chicagoland Plan Administrator, Chicagoland Board, 

Illinois Stakeholders, and the Nicor EEP Advisory Board.”  Nicor Gas Ex. 6.1, NR29 000150-51.  

None of these facts have been refuted. 

Another example of delay in the implementation process that was caused by the Advisory 

Board, and not the consultants, is the fact that the Advisory Board waited until November 2009 

to approve its Bylaws that were originally presented at the first board meeting on July 21, 2009.  

Nicor Gas Ex. 4.1 at 2 (July 21, 2009 meeting minutes noting that comments on the proposed 

bylaws were due by July 31, 2009); CUB/AG Ex. 1.3 at 1 (August 31, 2009 meeting minutes 

showing that the board member from the AG’s office had not returned comments on the draft 

bylaws as of that date). 

Second, even assuming that the Advisory Board had some type of role in approving EEP 

expenditures, CUB/AG have provided no evidence that the Advisory Board either disallowed or 

rejected the costs at issue.  Devens Dir., CUB/AG Ex. 1.0 Corr., 3:38-40, 8:142-43.  On the 

contrary, at the November 18, 2009 Advisory Board meeting a vote on the RFP Consultant 

Support budget amount of $70,800 resulted in a two-to-two tie with one abstention.  Jerozal 

Reb., Nicor Gas Ex. 4.0, 8:155-57; Nicor Gas Ex. 4.4.  Thus, while the matter did not pass, it 

was not rejected as testified to by Nicor Gas witness Jerozal who personally attended all 

Advisory Board meetings in 2009.  Jerozal Sur., Nicor Gas Ex. 6.0, 11:256-57, 12:266-67.  CUB 

and AG were the two Advisory Board parties that voted against the RFP Consultant Support 
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expenses.  Jerozal Reb., Nicor Gas Ex. 4.0, 8:161-65.  In fact, CUB and AG have never voted to 

approve any Rider 29 EEP expenses, while at the same time they have voted to have work 

performed and expenses incurred.  Id. at 8:171-9:176.  

Third, even though the disputed expenditures were ultimately higher than the initial 

estimate for KO Solutions, the early estimate provided to the Advisory Board was based upon 

the expected workload at the time it was provided.  Jerozal Sur., Nicor Gas Ex. 6.0, 13:294-

14:303.  Specifically, Mr. Jerozal communicated to the Advisory Board a negotiated rate with 

KO Solutions in October 2009 but never implied or suggested that the $50,000 budget was a 

hard cap.  Jerozal Reb., Nicor Gas Ex. 4.0, 9:185-87; Nicor Gas Ex. 4.3.  As additional work 

became necessary due to efforts to follow the directives of the Advisory Board, including, for 

example, trying to partner with or mirror the efforts of Chicagoland at the specific request of the 

Advisory Board, the amount payable to Nicor Gas’ consultants increased accordingly.  Jerozal 

Sur., Nicor Gas Ex. 6.0, 14:303-07.  Moreover, the Advisory Board explicitly gave Mr. Jerozal 

the authority to negotiate the rate with KO Solutions at the July 21, 2009 meeting.  Nicor Gas 

Ex. 4.1. 

In short, the evidence shows that the expenditures for Nicor Gas’ outside consultants 

were prudent and reasonable, and they should be approved without any disallowance proposed 

by CUB/AG. 

IV. CONCLUSION 

For all the above reasons, Northern Illinois Gas Company d/b/a Nicor Gas Company 

respectfully requests that this Commission enter an Order:  (1) approving Nicor Gas Company’s 

Statement; (2) rejecting the adjustments proposed by Staff and CUB/AG; and (3) granting such 

further and additional relief as may be necessary.   
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Dated:  January 19, 2012 
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By:  /s/ John E. Rooney   
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