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STATE OF ILLINOIS 

 

ILLINOIS COMMERCE COMMISSION 

 

 

Illinois Commerce Commission On its Own Motion ) 

vs.       ) 

Commonwealth Edison Company   ) 

       ) ICC Docket No. 11-0434 

Investigation of Rate GAP pursuant to  ) 

Section 9-250 of the Public Utilities Act.  ) 

 

VERIFIED RESPONSIVE COMMENTS OF 

THE PEOPLE OF THE STATE OF ILLINOIS 

 

The People of the State of Illinois, by Lisa Madigan, Attorney General of the State of 

Illinois (“the People”), pursuant to the schedule approved by the Administrative Law Judge on 

November 15, 2011 in this proceeding, hereby file their verified comments in response to the 

initial verified comments filed by Illinois Commerce Commission Staff (“ICC Staff ”) and other 

intervenors filed in the instant docket on December 29, 2011. 

The People are in general agreement with the Comments filed by ICC Staff.  The People 

are compelled to point out that the Commission is bound by its enabling legislation, the Public 

Utilities Act, 220 ILCS 5/1-101 et seq..  To the extent the Act defines the terms “small 

commercial customer” or “retail customer,” the Commission must interpret the law and fulfill its 

legal obligations duties in a manner that comports with those relevant provisions of the Act.  The 

Commission is an administrative agency whose power is derived from the legislature.  Business 

and Professional People for the Public Interest v. Illinois Commerce Commission, 146 Ill.2d 

175, 195, 585 N.E.2d 1032, 1039 (1991).  The People will not reiterate Staff’s arguments in that 

regard here, except to endorse the well-reasoned position set forth in Staff’s Comments on those 

topics. 
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The People are also in agreement with ICC Staff and Commonwealth Edison (“ComEd”) 

regarding the customer information issue, specifically, how and to what extent ComEd’s tariff 

should address the proper usage and protection of customer information.  The other parties 

appear to be considerably less confident about the meaning of the municipal aggregation 

provisions contained in the Illinois Power Agency Act, 20 ILCS 3855/1-92 (“IPA Act”).  

Comments filed on the customer information issue by several parties appear to take exception to 

the IPA Act’s requirement that a government aggregator notify all of its constituents of the 

existence of the government aggregation program.   Several commenters go so far as to suggest 

that the mere notification of the existence of such a program would somehow interfere with 

existing contractual relationships between individual consumers and those alternative retail 

electric suppliers (“ARES”) from which the consumers may be taking service. (ICEA Comments 

at 6: “…there is no reason for the GA to contact those customers with either opt-in or opt-out 

information”; Dominion Retail Comments at 3: “The customer information is to be used to allow 

customers to opt-in or opt-out of Rate GAP service.  There is no purpose served by notifying 

existing customers of RESs of that right when they are already [sic] have a contract with another 

RES.”; Verde Energy USA Comments at 3: “ComEd’s reasons for believing that it is required to 

provide Government Authorities with all of its customers’ information is inapplicable to those 

customers who have already participated in ComEd’s Customer Choice program…”; Illinois  

Energy Professionals Association Comments at 4, suggesting that giving the municipality the 

names and address of residents who have already elected to take supply from an ARES amounts 

to “governmental interference”). 

In essence, in taking this position, these parties are suggesting that otherwise intelligent 

consumers, who apparently had the ability to make an informed decision regarding their options 
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to purchase electric service prior to municipal aggregation, are now somehow in danger of being 

exposed to too much information in the form of an “opt out” letter from their local municipality 

or county board.   This notion is contrary to the idea of informed economic decision-making 

underlying the “opt out” concept and contrary to the very idea of choice that has been part of 

Illinois law since 1997.  Were ComEd’s tariff to be premised on this absurdity, there would be 

no limit on the reasons that could be used to justify “screening” lists of customer names and 

addresses.  Such an outcome is clearly not what the General Assembly intended when it included 

subsection (e) in the IPA Act, which states that “…it shall be the duty of the aggregated entity to 

fully inform residential and small commercial retail customers in advance that they have the right 

to opt out of the aggregation program.”  20 ILCS 3855/1-92(e).  Very simply, government 

aggregators cannot meet this requirement without obtaining the names and addresses of all 

ComEd customers in the municipality or county.  The Commission should reject any proposals 

to the contrary. 

Finally, the People wish to point out that several commenters suggest that ComEd’s tariff 

be used as a vehicle to dictate how government aggregators treat confidential information.  

While we agree that government aggregators do have a duty to protect this information, it is a 

fact that the General Assembly has already addressed this duty in subsection (c) of Section 1-92 

of the Act, whereby “[A]ny corporate authority or county board receiving customer information 

from an electric utility shall be subject to the limitations on the disclosure of the information 

described in Section 16-122 of the Public Utilities Act and Section 2HH of the Consumer Fraud 

and Deceptive Business Practices Act…”  As every party here knows, the ICC has no authority 

over municipalities or county boards, and therefore cannot delegate any enforcement authority to 

those entities over which they have jurisdiction, such as ComEd.  While it is reasonable for a 
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tariff to cite the IPA Act in the course of authorizing the transfer of customer information 

pursuant to that law, to require or expect the utility to become an enforcer with respect to third 

party behavior is not only impractical, there is nothing in Illinois law permitting such delegation.  

 

 

Respectfully Submitted,  

  

       People of the State of Illinois 

Lisa Madigan, Attorney General 

 

By:______/s/_________________ 

Janice A. Dale,  

Chief, Public Utilities Bureau 

Illinois Attorney General’s Office 

       100 West Randolph Street, 11th Fl. 

       Chicago, Illinois 60601 

       Telephone: (312) 814-3736 

       Facsimile: (312) 812-3212 

       E-mail: jdale@atg.state.il.us 

 

Dated: January 12, 2012 
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