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REPLY COMMENTS OF FIRSTENERGY SOLUTIONS CORP. 

 FirstEnergy Solutions Corp. (“FES”) hereby submits its reply comments to the initial 

comments of the Illinois Attorney General (“AG”), Commonwealth Edison Company 

(“ComEd”), Staff of the Illinois Commerce Commission (“Staff”), Dominon Retail, Inc. 

(“Dominion”), the Illinois Competitive Energy Association (“ICEA”), the Illinois Energy 

Professionals Asscoiation (“ILEPA”), the Retail Energy Supply Association (“RESA”), Rock 

River Energy Services, Co. (“Rock River”) and Verde Energy USA Illinois, LLC (“Verde”). 

I. INTRODUCTION 

 FES generally agrees with ComEd on how best to implement its Rate GAP tariff.  

ComEd proposes a workable framework for governmental aggregation in its territory, with 

sensible protections for customers.  Nevertheless, the parties' initial comments reveal three 

unresolved issues: (1) The meaning of the term “small commercial customer” as it is used in 

Section 1-92 of the Illinois Power Agency Act (“IPA”) Act; (2) the meaning of the term “retail 

customer” as it is used in Section1-92 of the IPA Act; and (3) the appropriate level of protection 

for customer data provided pursuant to an “opt-out” governmental aggregation program.  

 FES takes no position on whether the appropriate definition of “small commercial 

customer” is that from Section 16-102 of the Public Utilities Act (“PUA”) or a broader 

definition.  FES encourages the Commission to avoid adopting an overly restrictive definition of 
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“retail customer,” and to avoid imposing overly restrictive data protection requirements for 

customer information provided to governmental aggregators.  To do so would run a substantial 

risk of over-complicating the aggregation process and unnecessarily raising costs for government 

aggregators and their chosen alternative retail electric supplier (“ARES”).   

II. REPLY COMMENTS 

1. The PUA Provides an Appropriate Definition of “Retail Customer”. 

 FES agrees with Staff that Section 16-102 of the PUA provides an appropriate definition 

of “retail customer.”  However, FES does not agree that the Commission’s discretion is 

necessarily limited to the PUA definition.1  While ComEd’s argument here is different from 

Staff, using the PUA definition leads to the same correct result: that the plain meaning of “retail 

customer” includes all retail customers (bundled or unbundled).  FES supports using the 

definition in the PUA because it also states the plain meaning of the term as described by 

ComEd, more simply stated as “end users.”  The Commission need not rely on the PUA 

definition when the meaning of a term is unambiguous on its face, but here it is a helpful 

reference.  “Retail customer” in the electricity context is widely viewed to mean an end use 

customer, and this term typically applies to all portions of a customer’s service (transmission, 

distribution, and supply) unless otherwise specified.  As such, the term in 1-92 of the IPA Act is 

clearly unambiguous and refers to all end use customers since a subset of “retail customers” is 

not denoted by words like “distribution”, “transmission”, or “electricity.” 

Some commenters have taken the untenable position that the Commission must follow 

the Section 16-102 PUA to define of “small commercial customer,” while at the same time 
                                                 
1  Staff takes the position that the definition of "retail customer" under Section 16-102 of the PUA also 
applies in the context of governmental aggregation under Section 1-92 of the IPA. (Staff Comments, p. 9.)  The 
definition provided in the former statute does not tie the Commission's hands in interpreting the latter.  The 
definition provided in Section 16-102 applies "for purposes of this Article" -- i.e., Article 16. The legislature was 
presumably aware of this definition when it enacted Section 1-92, but chose not to include it. By not defining the 
term "retail customer," the legislature provided discretion to the Commission to ascribe its own definition. 
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arguing that it is improper for the Commission to look to the same for the definition of a “retail 

customer.”  In the IPA Act, the terms are conjoined into a single phrase stating that the utility 

must provide the aggregator “those account numbers, names, and addresses of residential and 

small commercial retail customers in the aggregate area that are reflected in the electric utility's 

records at the time of the request.”2  While FES does not agree with the premise that the 

Commission is required to follow the PUA definition “retail customer”, if that premise is 

accepted it logically follows that the Commission is bound to employ the Section 16-102 PUA 

definitions for both, as argued by Staff.  The proper definition here is the one supported by 

ComEd, Staff, and Rock River; the Commission should hold that the term “retail customers” in 

1-92 of the IPA act means all of ComEd’s end use customers, regardless of their choice of an 

electricity supplier. 

2. Consumer Protections Are Appropriate, But Should Not Be Overly 
Restrictive 

 By far the most controversial issue in this case has been the appropriate level of 

protection for customer information provided by ComEd to government aggregators.  How to 

handle information for customers that are already shopping with an ARES adds a special twist. 

FES agrees that existing consumer protection statutes and rules may not fit neatly in the 

aggregation context, requiring additional rules or tariff restrictions for this purpose.  But some 

parties take this idea too far.  FES is concerned that the restrictions proposed by some parties 

would lead ARES and local governments to conclude that the benefits of aggregation do not 

outweigh the risks associated with the exchange of data necessary to establish an aggregation 

program.  

 The Commission should first consider existing rules before adopting new ones.  With 

respect to privacy of customer information, 83 Ill. Admin. Code Part 451.40 provides: 
                                                 
2  IPA Act 1-92(c)(2). 
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a)         The applicant shall agree to adopt and follow rules and procedures ensuring that 
authorizations received from customers, customer billing records, and requests for 
delivery service transmitted to utilities are retained for a period of not less than 
two calendar years after the calendar year in which they were created. In addition 
to other lawful means of discovery, these records shall be made available by 
request to the Commission or its Staff on a confidential and proprietary basis, as 
necessary to carry out the Commission's obligations under the Act.  

  
b) The applicant shall preserve the confidentiality of its customers' data and shall 

agree to adopt and follow rules and procedures to preserve the confidentiality of 
its customers' data.  
*** 

 
Certain parties have expressed concern about what an ARES chosen by the government 

aggregator should be allowed to do with customer data.3  This concern seems overstated.  Part 

451.40 clearly requires an ARES to "preserve the confidentiality of its customers' data" and to 

observe procedures intended to maintain confidentiality.  Penalties of up to $10,000 per violation 

per day are sufficient to ensure compliance.  See 220 ILCS 5/16-115B(b)(2).  An ARES 

supplying a governmental aggregation group has a very strong incentive to keep protected 

customer information private.  

 The AG believes that an ARES supplying a governmental aggregation program should 

submit a sworn affidavit promising not to use customer names and addresses for any purpose 

other than aggregation.  This proposal is unnecessary.  Municipalities have large amounts of data 

on residents and lack a commercial motivation, as a municipality, to release its residents’ 

information.  And an ARES working with an aggregation community will have already sworn, as 

part of the certification process, to adopt and observe customer privacy policies.  

                                                 

3  (Verde Comments, p. 3.) (“…will be adversely affected by the default enrollment of those customers which 
ARESs have already acquired.”); (RESA Comments, p. 5.) (“…if the winning RES utilizes customer specific 
information, received from ComEd in connection with the municipal aggregation program, to launch a marketing 
campaign aimed at the customers of other RESs…”); (ILEPA, p. 4.) (“[the] only purpose of the municipality wants 
[sic] this information is to market their own aggregation program – which may be economically worse for these 
specific customers.”); (Dominion Comments, p. 3.) (“such notification would generate confusion among those 
customers, thus imposing costs on their existing RES which will need to respond to such inquiries.”).  
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 Many parties complain that the release of the names and addresses (not account numbers) 

of customers already served by an ARES would lead to an unfair competitive advantage for the 

ARES serving a governmental aggregation community.  The concern that the ARES serving the 

governmental aggregation community will attempt to enroll these customers is overstated. For 

example, FES agrees with ComEd that using the list for such a purpose is inappropriate and 

possibly actionable as an interference with contract.  Potential liability here will discourage most 

suppliers from attempting this, and the additional restrictions the Rate GAP tariff proposed by 

ComEd offer sufficient additional protection, in the absence of further regulation on 

governmental aggregation 

In other states the name and address information for customers who are already shopping 

is routinely shared with governmental aggregators.  For example, in Ohio, utilities must inform 

governmental aggregators and suppliers which customers in the aggregation community already 

receive service from a competitive supplier.4  This allows suppliers to confirm that they have a 

complete list of eligible customers, and that they do not inadvertently enroll customers already 

served by a competitive supplier.  In FES's experience in Ohio, this process has worked well and 

has resulted in few (if any) instances of unauthorized enrollments. 

Dominion cites to the Ohio definition of eligible customers to argue that "it is not unusual 

for a governmental aggregation program to be designed to withhold RES customer data from 

governmental bodies.”  (Dominion Comments, p. 4 (citing Ohio Admin. Code 4901:1-28-01).)  

                                                 
4  See Ohio Admin. Code, “Opt-Out disclosure requirements”, 4901:1-21-17(D)(1) (b):  

To assist in the preparation and dissemination of required opt-out notices, a governmental aggregator that is 
certified by the commission shall request that an electric utility provide, for all customers residing within 
the governmental aggregator’s boundaries, including those customers who have opted off the pre-
enrollment list, the following information: 

 *** 
(b) An identification of customers who are currently in contract with an electric services company or in a 
special arrangement with the electric utility. 
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This is true in the abstract but not in the specific context of identifying customers already 

enrolled with a competitive supplier.  As Section 4901:1-21-17(D)(1)(b) makes clear, Ohio 

utilities are affirmatively required to provide information on residents that have already chosen 

an electricity supplier. The rule cited by Dominion simply establishes that customers already 

enrolled with a competitive supplier are not eligible to join the aggregation.  

Illinois should adopt the Ohio approach and require ComEd to identify which customers 

in the aggregation group are already served by an ARES.  Doing so will help ensure an accurate 

accounting of all eligible customers and prevent enrollment of ineligible customers. To the extent 

the Commission believes it is necessary to implement a rule prohibiting an ARES in receipt of 

this information from using the information for its own purposes, FES would not object.  

Dominion comments that the name and address data at issue constitute protectable 

customer list data that is proprietary and should not be released.5  The only potentially 

protectable information is the indication that the customer is shopping for electricity.  The list 

does not say what RES it is shopping with, or how much the customer is paying.  Since the list is 

not specific to any one supplier, and is likely to include customers of several different suppliers 

(again with no indication as to which supplier or any specific information about their 

arrangements with customers) it cannot be proprietary to any particular supplier.  

There are already strong data privacy protections through the ARES certification rules 

that provide a high level of protection to customer information.  The information at issue here is 

address and name data; information that is otherwise available publicly except for the indication 

that these customers have selected a competitive supply.  Given the limited nature of the 

information, it has a limited ability to harm customers and is not proprietary to suppliers. 

Preserving ComEd’s ability to provide this information to governmental aggregators with 
                                                 
5  See Comments of Dominion at 2. 
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reasonable restrictions facilitates more accurate communication with customers and helps limit 

errors in governmental aggregations. Imposing some of the more severe restrictions proposed by 

some of the commenters will overly limit the benefits of governmental aggregation to the 

detriment of ComEd’s customers, which is unnecessary in light of existing legal protections 

especially if the additional protection proposed by ComEd in its revised Rate GAP tariff is 

adopted. 

III. CONCLUSION 

 The Commission should consider the negative impact that an overly restrictive definition 

of “retail customer” and overly restrictive data privacy provisions may have.  ComEd’s Rate 

GAP tariff proposal is reasonable and should be approved in light of these considerations. 
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Dated:  January 12, 2012    Respectfully submitted, 
 

FirstEnergy Solutions Corp. 
 
/s/ Mark A. Whitt ___ 
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