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VERIFIED REPLY COMMENTS OF DOMINION RETAIL, INC. 
 

Dominion Retail, Inc., (“Dominion Retail”), by its attorneys, Rowland & Moore LLP, 

and pursuant to the schedule established in this proceeding, provide the following reply 

comments on Commonwealth Edison Company’s (“ComEd’s”) Rate GAP.   

In its Initial Comments, Dominion addressed ComEd’s proposal to provide customer data 

of both its own customers and those of Retail Energy Suppliers (“RESs”) to the governmental 

authorities.  Dominion showed that the definition of “retail customer” being used by ComEd is 

too broad and results in the dissemination of customer data of RESs that could be used in an 

anticompetitive manner.  Several parties commented on this issue, with the Illinois Competitive 

Energy Association (“ICEA”) and Energy Professionals Association (“ILEPA”) taking a position 

identical to Dominion’s – that the term “retail customer” should be limited to customers that 

receive commodity service from ComEd and thus not include RES customers that only receive 

delivery services from ComEd.  The Attorney General and Commission Staff took the opposite 

approach and argue that the term should include all delivery service customers, and thus the 

governmental authorities can obtain data about the customers of RESs.  Rock River Energy 

Services Company (“Rock River”) argues that governmental authorities need the names and 

addresses of RES customers in order to answer questions from their residents.  ECEA, The Retail 
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Energy Supply Association (“RESA”) and the Attorney General all suggest additional language 

to inhibit the misuse of RES customer names and addresses.  These reply comments address 

those initial comments. 

I. “Retail Customer” In Section 1-92 of the Illinois Power Agency Act Does Not 
Include RES Customers. 
 
A. Commission Staff 

 
The Commission Staff relies on the definition of retail customer in Section 16-102 of the 

Public Utilities Act to interpret that term in Section 1-92 of the Illinois Power Agency Act.  

According to the Staff, retail customers include RES customers receiving only delivery services 

from ComEd because that section of the Act defines a retail customer as “(A) either (i) is 

receiving or is eligible to receive tariffed services from an electric utility,” The Staff also notes 

that Section 16-115(a) and Section 16-115(d)(3) also use the term retail customer in the context 

of defining requirements and activities of Alternative Retail Energy Suppliers (“ARES”).  

Finally, the Staff notes that the subset of retail customers that are defined as “eligible retail 

customers” in Section 111.5 of the Act excludes ARES customers and hourly-pricing customers.  

Staff Initial Comments, p. 7-8. 

The Staff’s analysis of the Act proves nothing because each of these uses of the term 

“retail customer” was in the context of a specific section of the Public Utilities Act.  When one 

considers the context of Section 1-92 of the Illinois Power Agency Act, however, it is clear that 

the term “retail customer” does not refer to RES customers.  The term “retail customer” occurs 

11 times in Section 1-92.  For the Staff’s interpretation of the term to be true, then it would have 

to be true for each time that term is used.  Yet a review of the occurrence of that term in Section 

1-92 shows that with the exception of the use of that term when discussing the provision of 
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customer data to the governmental authority, every single use of the term is clearly in the context 

of providing governmental aggregation to those retail customers – something that cannot be done 

if those customers are already the customers of a RES.  Staff’s reading of Section 1-92 thus 

requires one to believe that the General Assembly intended to say “retail customers receiving 

utility electricity” ten times, but that when Section 1-92 describes the customers whose data must 

be provided to governmental authorities, it meant to say “retail customers receiving utility or 

RES electricity.”  Such a reading of Section 1-92 is absurd.  

The Staff undercuts its own argument by urging the Commission to rely upon the 

definition of “small commercial customer” in Section 16-102 of the Public Utilities Act to 

interpret “small commercial customer” in Section 1-92.  Section 16-102 of the PUA defines 

small commercial retail customer as: 

"Small commercial retail customer" means those nonresidential retail customers 
of an electric utility consuming 15,000 kilowatt-hours or less of electricity 
annually in its service area. 
 
220 ILCS 5/16-102 (emphasis added) 

As can be seen from the highlighted portion of that definition, it refers to the customers 

of an electric utility.  An ARES is not an electric utility.1  Thus, if one relies upon this definition 

to interpret the term “small commercial customer” in Section 1-92 of the Illinois Power Agency 

                                                            
1    "Electric utility" means a public utility, as defined in Section 3-105 [220 ILCS 5/3-105] of this 

Act, that has a franchise, license, permit or right to furnish or sell electricity to retail customers within a 
service area.  220 ILCS 5/16-102 
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Act, then RES customers cannot be small commercial customers because they do not meet the 

definition of small commercial customer in Section 5/16-102.  As noted by the Staff,  

The Commission, accordingly, must follow and implement the PUA’s plain 
language irrespective of its opinion regarding the desirability of the results 
surrounding the operation of the statute.   Citizens Util. Bd. v. Ill. Commerce 
Comm’n, 275 Ill. App. 3d 329, 341-42, 655 N.E.2d 961, 969-70 (1st Dist., 1995).  
 

If, as urged by the Staff, the Commission must follow and implement the PUA’s plain 

language, then it must find that the term “small commercial customers” excludes RES customers.  

Logically, the term “retail customer” in Section 1-92 of the Illinois Power Agency Act would 

thus exclude both residential and small commercial customers. 

As noted in Dominion’s Initial Comments, interpreting “retail customer” to refer only to 

utility commodity customers avoids any claims of an unconstitutional interference with contracts 

between RESs and their customers.  It is also consistent with the recent amendment to Section 1-

92 that requires utilities to provide customer account numbers to governmental authorities 

because the only possible use for those numbers is to switch customers from utility commodity 

service.  Thus, the amendment to the Act could not have been requiring utilities to provide 

account numbers of RES customers.  

B. Illinois Attorney General 

The Illinois Attorney General agrees with ComEd’s expansive definition of “retail 

customer.”  While it provided few arguments supporting that position, one statement deserves 

comment.  The Attorney General states:  

. . . [S]creening out any particular group of electric customers from the data 
submitted to the Government Authority would be arbitrary and inconsistent with 
the notion of choice underlying the IPA Act.   
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Attorney General Comments, p. 3. 

Providing the governmental authorities with the names and addresses of RES customers 

will not enhance the notion of choice underlying the IPA Act.  Those customers have already 

exercised their choice.  It is the remaining residents in a governmental authority, those taking 

bundled service from ComEd, who are the customers that Section 1-92 is intended to address.  

Providing the governmental authority with the names and addresses of RES customers will not 

forward the goals of the Act.  It only creates confusion and switching where there is already 

competition. 

C. Rock River 

Rock River argues that governmental authorities may need the name and address of RES 

customers: 

to determine what or why certain residents or small businesses are not included in 
the bidding process. . . A “fear” is that a current RES customer may get an “OPT 
OUT” letter and may be confused as to what to do.”   
 
Rock River, p. 4.   
 
The dissemination of RES customer information is not necessary to address customer 

confusion.  RES customers will not receive Opt Out letters if their names and addresses are 

withheld from the governmental authority.  Thus, there will be less confusion if governmental 

authorities are only provided the names and addresses of ComEd bundled service customers.  

The only possible confused resident would be a RES customer contacting the governmental 

authority inquiring why their neighbors received an Opt Out letter and they did not.  If such a 

resident contacts the governmental authority, the response to a simple question to the customer 
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“Who is your electric company” will provide the governmental authority with the same 

information needed to explain the GAP program as a list of RES customer names and addresses. 

II. The Additional Language Suggested by ICEA, RESA and the Illinois Attorney 
General Is Useful, But Not Necessary If “Retail Customers” Is Defined to Exclude 
RES Customers. 

 
ICEA, RESA and the Illinois Attorney General provided suggested language that they 

hope will minimize the chance that sensitive RES customer data will be used improperly by a 

governmental authority, third parties assisting them in the process of establishing governmental 

aggregation or the RES selected to provide governmental aggregation.  Dominion supports these 

efforts, but notes that they are a poor substitute for simply keeping customer data of RESs out of 

the hands of the governmental authorities.  In essence, this additional language does little more 

than say “Keep  RES data confidential . . . and we really mean it.”  The simplest and best 

solution to the problems identified by the Attorney General, RESA and ICEA is to define “retail 

customer” to include only utility bundled customers. 

 

CONCLUSION 

For the reasons stated above, ComEd’s tariff should be modified as proposed by 

Dominion in its initial comments to prevent the release of sensitive RES customer data from 

being released to the governmental authorities. 
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Dated:  January 12, 2012  

     Respectfully submitted, 
     Dominion Retail, Inc. 
 
 
     /s/_Stephen J. Moore______________ 
     By: Stephen J. Moore 
 

Stephen J. Moore 
Thomas H. Rowland 
Kevin D. Rhoda      
 
Rowland & Moore LLP 
200 West Superior Street 
Suite 400 
Chicago, Illinois 60654 
(312) 803-1000 (voice) 
(312) 803-0953 (fax) 
steve@telecomreg.com 
tom@telecomreg.com 
krhoda@telecomreg.com 
 
      
ATTORNEYS FOR Dominion Retail, Inc.  
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CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that a copy of Dominion Retail, Inc.'s Verified Reply Comments have 
been served upon the parties reported by the Clerk of the Commission as being on the service list 
of this docket, on the 12th day of January, 2012, by electronic mail. 
 
 
     /s/_Stephen J. Moore______________ 
     Stephen J. Moore 
     Rowland & Moore LLP 
     200 West Superior Street 
     Suite 400 
     Chicago, Illinois 60654 
     (312) 803-1000 
     steve@telecomreg.com 
      

ATTORNEY FOR Dominion Retail, Inc.  
  
 

  

 




