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Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.800 of the Rules of Practice of the Illinois 

Commerce Commission (“Commission” or “ICC”) (83 Ill. Adm. Code 200.800) and 

Section 10-101 of the Public Utilities Act (the “PUA” or “Act”), respectfully submits its 

Verified Comments in Response to the Initial Comments of All Parties in the instant 

proceeding. 

I. COMMENTS 

Staff will respond to several issues addressed in the Initial Comments filed by the 

respective parties on December 29, 2011.    

 

A. Definition of “Small Commercial Retail Customer” 

Of the parties filing Initial Comments in this Docket, only Rock River Energy 

Services Company (“RRES”) opposes the use of the PUA’s definition of “small 

commercial retail customers” for purposes of ComEd’s Rate GAP tariff.  RRES 
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advocates using the Watt-Hour and 0-100kW small commercial delivery service classes 

to define the universe of “small commercial retail customers” described in Section 1-92 

of the Illinois Power Agency Act (the “IPA Act”).1  RRES agrees with Commonwealth 

Edison Company’s (“ComEd”) legal interpretation that “small commercial retail 

customer” as used in Section 1-92 of the IPA Act “is not necessarily tied to the Section 

16-102 definition,”2 and sets forth some policy arguments in favor of keeping the 

definition currently found in ComEd’s Rate GAP tariff.  RRES argues that “many of the 

customers in this rate class of Small 0-100 kW do not have the time and resources to 

select a supplier” and that, “based on switching statistics, this customer class has been 

dormant […]”3  

Staff has several responses in opposition to this argument.  First, as of 

November 30, 2011, about 26% of customers in the 0-100kW class already receive 

service from a RES.  This 26% generally use more electricity than the average 

customer in that class.  This is evidenced by the fact that the 26% of RES customers in 

this class account for over 45% of the total usage in this class.  The average usage per 

customer for the month of November 2011 was about 6,100 kWh, which amounts to 

about 73,000 kWh per year. This would suggest that, contrary to RRES’ contentions, 

many customers with usage above 15,000 kWh do in fact have the time and resources 

to shop for a supplier. 

Second, the total number of non-residential customers in the 0-100 kW and Watt-

Hour classes that consume more than 15,000 kWh and are still on ComEd’s fixed price 

                                            
1  220 ILCS 3855/1-92. 

2  RRES Initial Comments, at 3. 

3  Id. 
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bundled service is likely less than 95,000 and shrinking.  ComEd’s Table 1.0 on page 8 

of its Initial Comments shows that 144,411 customers in the 0-100 kW class and 2,400 

customers in the Watt-Hour class used more than 15,000 kWh in the twelve months 

ending in September 2011.  ComEd further reported that over 35% of the 146,811 

customers, or more than 51,000 customers, had already switched away from ComEd’s 

fixed price bundled service.4  Staff is not suggesting that the remaining approximately 

95,000 customers is an insignificant number, but it is important for the Commission to 

have a sense of the size of the customer group affected by the definition of “small 

commercial retail customer.”  

Third, as mentioned above, the percentage of customers in the 0-100 kW class 

receiving RES service has increased from 17.7% in March 2011 (when the Rate GAP 

tariff was filed) to over 26% as of November 2011.  While it is fair to assume that some 

of that increase is due to municipal aggregation taking place in the summer and fall of 

2011, it is hardly fair to assume this customer group is as “dormant” as RRES suggests. 

Fourth, it is difficult to accept the argument that small commercial customers with 

usage above 15,000 kWh do not have the time and resources to shop for a supplier 

when significant numbers of small commercial and even residential customers have 

done just that. 

RRES also states that the group of customers in the 0-100 kW class “employs 

many people and the economic benefits to them and their communities should not be 

discounted.”5  Staff has no reason to disagree with this statement but Staff also would 

                                            
4  ComEd Initial Comments, at 8. 

5  RRES Initial Comments, at 3. 
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like to point out that those customers are free to shop around for the most beneficial 

RES offer available to them.  In addition, nothing in the law prevents a supplier 

providing service to the customers in the aggregation pool from offering the same terms 

and conditions to other customers not covered by the definition of residential and small 

commercial retail customers.             

As explained in Staff’s Initial Comments, the Commission cannot ignore the 

PUA’s plain language.6  The Commission, accordingly, must follow and implement the 

PUA’s plain language irrespective of its opinion regarding the desirability of the results 

surrounding the operation of the statute.  The PUA unambiguously defines “small 

commercial customers” as those using “15,000 kilowatt-hours or less of electricity 

annually.”  Consequently, even if Staff found certain policy arguments’ results beneficial, 

Staff (and the Commission) must adhere to the definition of small commercial 

customers contained in the PUA.   

Moreover, specific language found in the IPA Act supports the view that the 

Commission should look to the PUA’s definitions.  Section 1-22 of the IPA Act, entitled 

“Authority of the Illinois Commerce Commission,” provides in full that “Nothing in this Act 

[the IPA Act] infringes upon the authority granted to the Commission [the ICC].”7  The 

Commission, obviously, was previously directed to abide by the PUA’s definitions of 

“small commercial customers” and “retail customers” by the Illinois legislature.  No party 

suggests that there is language in the IPA Act which conflicts with the definitions offered 

in the PUA.   Consequently, Staff recommends that the Commission use the definitions 

                                            
6  Staff Initial Comments, at 6.   

7  20 ILCS 3855/1-22. 
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of “small commercial retail customers” and “retail customers” found in its enabling 

statute, the PUA. 

B. Definition of “retail customers” 

The Illinois Competitive Energy Association (“ICEA”) accurately states that the 

IPA Act did not define the terms “small commercial retail customers” and “retail 

customers.”  However, when it comes to recommending how the Commission should 

define those terms, ICEA makes two seemingly irreconcilable recommendations.  

For the first term, “small commercial retail customers”, ICEA argues that since 

the Section 1-92 of the IPA Act did not define the term, it is “logical to presume, 

however, that the General Assembly had something specific and uniform in mind…”8   

ICEA states that it falls to the Commission to define the term and since the PUA already 

contains a definition under Section 16-102 of “small commercial customer,” this 

definition should prevail.9  ICEA recommends the Commission modify the Rate GAP 

tariff to comport with the PUA definition.10  As noted above, Staff agrees. 

However, when it comes to defining the term “retail customer,” ICEA advocates 

ignoring the PUA’s definition of “retail customer.”  ICEA recognizes that it, too, is not 

defined in the IPA Act.  Ironically, ICEA states that “the most reasonable and logical 

interpretation of the term “retail customers” is customers of ComEd’s commodity 

service.”11  As opposed to looking to the PUA, as ICEA did with the definition of “small 

                                            
8  ICEA Initial Comments, at 4. 

9  Id., at 4-5.  Section 16-102 defines small commercial customer as a “non-residential 
customer who consumes 15,000 killowatt-hours or less annually.”  220 ILCS 5/16-102. 

10  Id. 

11  Id., at 6. 
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commercial customers,” ICEA discusses the “effect and consequences of interpreting a 

statute in a meaningful way consistent with the law’s subject matter and intent.”12  

Therefore, ICEA recommends “retail customers” be interpreted as bundled customers, 

meaning, customers that use ComEd for supply service as well as distribution service.13     

 Staff cannot recommend ICEA’s proposal for the definition of “retail customers.”  

It would be entirely inconsistent for the Commission to use the definition found in the 

PUA for “small commercial retail customer” while also ignoring the definition found in the 

PUA for “retail customer.”  For all of the legal reasons expressed above regarding the 

definition of “small commercial customers,” Staff recommends that the Commission use 

the definitions for both “small commercial customer” and “retail customer” as they are 

defined in Sections 16-102 and Section 16-115(a) of the PUA, respectively.  As stated 

in Staff’s Initial Comments, the Commission cannot ignore the PUA’s plain language.   

 Dominion also advocates the exclusion of RES customers from the definition of 

“retail customers.”  Dominion states that there “is no purpose served by notifying 

existing customers of RESs […] when they already have a contract with another RES.”14 

When it comes to account numbers, Dominion argues that the “only possible use of 

those numbers is to effectuate an enrollment, which cannot be done if a customer is 

already receiving service from a RES because to do so would require breaking the 

contract with their RES.”15 

                                            
12  Id.¸at 7. 

13  Illinois Energy Professionals Association (“ILEPA”) also argues that the Commission use 
the PUA’s definition for “small commercial customers” but not use the PUA definition for “retail 
customer.”  See ILEPA Initial Comments, at 2-3. 

14  Dominion Initial Comments, at 3. 

15  Id. 
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 While Staff agrees that automatically enrolling RES customers in the aggregation 

program, unless they opt out, is not a good public policy, Staff believes Dominion is 

taking this argument too far.  Staff sees no reason to forbid a municipality from 

informing existing RES customers of its aggregation program.  After all, the overall goal 

of the law is customer choice.   As Dominion is assuredly aware, there are currently 

residential month-to-month offers from RESs that do not have a specific contract term 

but rather allow the customer to cancel at anytime, without any termination fees.  

Similarly, a RES customer whose contract is about to expire might not want to renew 

with the current supplier but instead might want to join the aggregation program.  In 

addition, even a customer with a $50 early termination fee might find it economically 

beneficial to terminate his or her existing contract early if he or she can save more than 

$50 by opting into the municipal aggregation program. Regardless of the particular 

situation of any given residential or small commercial customer, it should be the 

customer’s own choice whether to join the municipal aggregation program or not.  Staff 

wonders whether Dominion is arguing that an existing RES customer should be 

prohibited from opting into the municipal aggregation program or whether Dominion is 

arguing that the municipality should be prohibited from sending information about the 

aggregation program to existing RES customers.  Given Dominion’s stark assertions 

that “enrollment cannot be done if a customer is already receiving service from a RES,” 

it appears Dominion is arguing the former.  Staff argues that the Commission cannot 

and should not prohibit any customer’s right to exercise his or her choice of electricity 

providers. 
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 ILEPA is advancing arguments similar to Dominion’s and states that “the 

municipality does not have the ability to assess the economic position of these 

customers […]” and that the aggregation program “may be economically worse for these 

specific customers.”16  Staff agrees and argues that existing RES customers should not 

be included in the pool of opt-out aggregation customers but, at the same time, those 

existing RES customers get the information about the aggregation program and decide 

for themselves whether they are better or worse off opting into the aggregation program. 

 Similarly, Verde Energy USA Illinois, LLC (“Verde”) argues that including RES 

customers in the definition of “retail customers” is contrary to the guiding principle of 

Illinois’ competitive retail electricity market” and that RESs “will be adversely affected by 

the default enrollment of those customers which ARESs have already acquired.”17  

Again, as stated in Staff’s Initial Comments, as well as above, Staff agrees that 

automatically enrolling RES customers in the aggregation program, unless they opt out, 

is not a good public policy and should not be endorsed by the Commission. However, 

Staff sees no reason to prohibit those customers from opting into the municipal 

aggregation program if they so desire.  

 Verde further states that RES customers “have already participated in ComEd’s 

Customer Choice program” and that they “have made informed choices about switching 

to electric suppliers […]”18  Verde makes it sound as if the goal of retail electric 

competition is to give each customer one, and only one, opportunity to make an 

informed choice of picking supplier offers. Again, Staff does not agree with this notion 

                                            
16 ILEPA Initial Comments, at 4. 

17 Verde Initial Comments at 3. 

18 Id. 
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and, by providing examples above, maintains that there are circumstances where an 

existing RES customer does in fact find it to his or her advantage to opt into the 

municipal aggregation program even if he or she has switched to a RES in the past. 

C. Provisions for the proper usage and protection of customer 
information 

 On page 10 of its Initial Comments, ICEA proposes to include the following 

language in the Rate GAP tariff: 

 
To ensure compliance with the law, and particularly with regard to 
protecting customer-specific information described in Items 18 through 23 
of the Company Obligations Section of this Rate GAP, the Government 
Authority will require, as a material condition to a contract or other written 
agreement with both the RES selected to procure the aggregated electric 
power and energy supply service to eligible customers within the 
boundaries of the Government Authority and with any third party it has 
engaged to assist in any aspect of the aggregation process, that there be 
established and followed appropriate protocols to preserve the 
confidentiality of customer-specific information and limit the use of such 
customer-specific information strictly and only to effectuate the provisions 
of Section 1-92 of the IPA Act. The GA will ensure that these protocols, at 
the minimum, reasonably limit the number of authorized representatives of 
the selected RES and any other third party who need access to the 
customer-specific information; provide that the RES or any third party will 
not disclose, use, sell, or provide customer-specific information to any 
person, firm or entity for any purpose outside of the aggregation program; 
and, acknowledge that the customer-specific information remains the 
property of the GA and that breaches of confidentiality will have certain, 
specified, and sufficient consequences.  

 

 Similarly, on page 5 of its Initial Comments, the Retail Energy Supply Association 

(“RESA”) proposes to include the following language on 1st Revised Sheet No. 410 of 

the Rate GAP tariff: 

Specifically, the Government Authority will require, by contract, the RES it has 
selected to procure the aggregated electric power and energy supply service to 
eligible customers within the boundaries of the Government Authority to maintain 
the confidentiality of customer-specific information and to use such customer-
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specific information only to effectuate the provisions of Section 1-92 of the IPA 
Act.  To that end, the municipality/township/county will, and will require the 
selected RES to, only allow authorized representatives needing access to 
customer-specific information to effectuate the provisions of Section 1-92 to have 
access to the customer-specific information described in Items 18 through 23 of 
the Company Obligations section of Rate GAP.  Moreover, the 
municipality/township/county will, and will require the selected RES to, delete 
and/or destroy the customer-specific information described in said Items 18 
through 23 within 60 days after the Company provides said information. 

 

 Staff sees no reason to object to including ICEA’s and RESA’s proposed tariff 

language. However, it appears that the first two sentences of RESA’s proposed 

language are very similar to the language proposed by ICEA.  As such, the Commission 

should consider simply combining the last sentence of RESA’s proposed language with 

ICEA’s proposed language. 

 Additionally, on page 2 of its Initial Comments, the People of the State of Illinois 

(“AG”) offer the following modification to the language on 1st Revised Sheet No. 410: 

 

Any warrant from a Government Authority submitted in accordance with 
the provisions of this tariff must be submitted to the Company in writing by 
a responsible official of such Government Authority, in the form of a sworn 
and notarized affidavit, attesting to the truth of the statement contained in 
the warrant. 

 

Staff supports the AG’s proposed revision to the Rate GAP tariff.  
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II. CONCLUSION 

Staff recommends that the Commission approve the Rate GAP tariff with the 

modifications expressed herein.   

 
 
 
 
 
 
 

        Respectfully submitted, 
        

 
      

        
        
        
       JESSICA L. CARDONI 
       MICHAEL J. LANNON   
       Counsel for the Staff of the Illinois 
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