
STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission   )
 On Its Own Motion    )
  v.     ) Docket No. 11-0434
Commonwealth Edison Company ,  )
 Respondent     )
       )
Investigation of Rate GAP pursuant  )
to Section 9-250 of the Public Utilities Act )

VERIFIED REPLY COMMENTS OF
THE ILLINOIS COMPETITIVE ENERGY ASSOCIATION

I.  Introduction

! On November 28, 2011, Commonwealth Edison Company (“ComEd”) filed initial 
verified comments in this proceeding. Thereafter, on December 29, 2011, initial verified 
comments were filed by the Illinois Competitive Energy  Association (“ICEA”); the Staff of 
the Illinois Commerce Commission (“Staffʼ); the Illinois Energy  Professionals Association 
(“ILEPA”); the People of the State of Illinois (the People” or “AG); Dominion Retail, Inc. 
(“Dominion”); the Retail Energy Supply Association (“RESA”); Rock River Energy 
Services, Co.(“RRES”); and Verde Energy USA Illinois, LLC (“Verde Energy”). The 
schedule now calls for Staff and Intervenors to file responses to each other. ICEA 
appreciates the opportunity to provide this second round of comments.

II.  The Issues

 There were three main issues identified and addressed in ComEd’s initial 
comments:

1.  Definition of “small commercial retail customer.” 
2.  Meaning of “residential and small commercial retail customers.”
3.  Protection of confidential customer data. 

ICEA addressed each of these matters, and more, in its initial comments.  Here, it 
responds to the positions and arguments of Staff and other intervenors on these issues. 
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A.  Definition of “Small Commercial Retail Customer”

 In its  initial comments, ICEA explained that the necessity of bringing clarity and 
uniformity to the term “small commercial retail customers” is a task effectively assigned 
to the Commission. (ICEA initial Comments at 4).  ICEA further asserted that the term in 
question has acquired meaning given that the General Assembly expressly set out a 
definition in Section 16-102 of the PUA. (Id.).  This  law is definite and certain in stating 
that:

“Small commercial retail customer” means those non-residential retail customers of 
an electric utility consuming 15,000 kilowatthours (kWh) or less of electricity 
annually in its service area.

220 ILCS 5/16-102.

 Having reviewed the comments  filed by Staff, RESA, and ILEPA, ICEA notes 
each to agree that the term “small commercial retail customer” in Section 1-92 of the 
Illinois Power Agency Act (“Act”) should be interpreted in accord with the definition set 
out in Section 16-102 of the PUA. While ComEd initially fashioned a different definition 
for Rate GAP based on a different premise and, in ICEA’s opinion without statutory  
guidance, it has since considered the updated switching data and now finds no reason 
to oppose the PUA definition. (ComEd Initial Comments at 8-9). 

 The AG, RESA and Dominion appear to take no active position on the matter.  As 
such, it is  logical to presume their agreement with the analysis that ComEd has 
provided in its initial comments.  

 Only RRES takes a different view. At the outset, RRES appears to believe that 
the term “small commercial retail customers” is  not necessarily tied to the Section 
16-102 definition set out in the PUA.  It does not, however, provide any legal analysis  for 
its position or for its view that the term should embrace the Small 0-100 KW class. 
(RRES Initial Comments at 3).

 RRES would have it be known that several mayors, village presidents and 
administrators support having the term in question include the Small 0-100 KW class of 
customers and have  directed letters in this  regard solely and directly to the Chairman of 
the Commission. (Id.) With all respect for these governmental officials, what the 
Commission has before it is  a question of law. Matters  of statutory construction and 
application are not matters of personal belief or preference. To the contrary, settled 
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principles of interpretation must be consulted and relied on. RRES offers nothing in this 
regard. 

 RRES broadly claims that many of the customers  in this  Small 0-100 KW class 
do not have the time and resources  to shop for a supplier. (Id.). But, RRES offers  no 
support for this  proposition. More to the contrary, ILEPA notes its internal statistics to 
show that 40% of the load represented by the ComEd 1-100 kW class has elected to 
switch to third-party electric supply. (ILEPA Initial Comments at 3). Just as significantly, 
ILEPA points out that a customer in a 0-100 kW class could use over 80,000 kWh 
annually. (Id.). ICEA agrees that this is not a small commercial customer. 

 On each of their respective arguments  and showings for the instant issue, Staff, 
ICEA, ILEPA and ComEd have it right.  Most importantly, Staff and ICEA have provided 
definitive legal construction arguments that support the adoption of the definition of 
“small commercial retail customer” as set out in the PUA.  The principles relied on are 
well established and unassailable. 

 Further, ComEd and ILEPA have shown through their respective data analyses 
that an application of the PUA definition is fair, reasonable, and meaningful for Section 
1-92 purposes and intents. It brings to municipal aggregation those small commercial 
retail customers that will most benefit from the statutory scheme.

B.  The Meaning of “Retail Customer”

 In its  initial comments, ComEd claimed that it was giving the term “retail 
customer” in Section 1-92 (c)(2) a plain meaning. (ComEd Initial Comments at 11).  In 
so doing, ComEd believes itself obligated to provide the Governmental Authority with 
the names and address of all customers within the select jurisdiction regardless of their 
source of energy supply. (Id.).

 ICEA, Dominion, ILEPA, and Verde Energy strongly disagreed with this 
interpretation and their respective initial comments set out a number of different reasons 
for having the Commission limit the customer information being provided by ComEd to 
the intended beneficiaries of the statute, i.e., bundled electric customers.  

 On the other hand, Staff, the AG and RRES support ComEd’s  view.  For its part, 
Staff notes that Section 16-102 defines “retail customer” in relevant part, as:
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a single entity using electric power or energy at a single premises and that...is 
receiving or is eligible to receive tariffed services from an electric utility. 

220 ILCS 5/16-102.

The words of this statute, standing alone, are general and indefinite and do not 
unequivocally lead to the conclusion advanced by Staff. ICEA maintains that, as  with 
many statutes, the definition in Section 16-102 is the broadest that it can be for reasons 
that it will be applied in a number of different situations. In this  instance, when dealing 
with the use of the term in Section 1-92, the Commission must read the statute as a 
whole and with attentiveness  to the purposes and intents expressed therein. In other 
words, only by examining the whole of Section 1-92 of the IPA Act and in all its 
particulars is it possible to draw a meaning for the term.

 Here, Staff attempts to force a definition onto Section 1-92’s provisions  that 
ignores the subject matter of the statute. As such, Staff maintains that a customer who 
contracted with a RES for energy supply “is receiving or is eligible to receive tariffed 
services from an electric utility.” (Staff Initial Comments at 7). The tariffed service that 
Staff is referring to here is delivery service. But, ICEA is compelled to point out, delivery 
service is not at all a focus of Section 1-92 of the IPA Act. Only the electric supply of 
bundled customers matters. The logical end then is  that if delivery service is not of 
interest or material to the purposes of the aggregation plan, delivery service customer 
information is of no relevance.

 The law itself makes this  clear. Stripped to its essence, Section 1-92 (c)(2) 
requires an electric utility that provides “residential and small commercial retail electric 
service” in the aggregate area to provide names, addresses, and account numbers of 
residential and small commercial retail customers in that area that are reflected in the 
electric utility’s  records. 20 ILCS 3855/1-92. In other words, and without question, the 
General Assembly is not concerned with delivery service customers but those obtaining 
“electric service” from the utility, i.e., its bundled customers.  ICEA here calls attention to 
the maxim of noscitur a sociis, which, in statutory construction holds that the meaning of 
doubtful words may be determined by reference to their relationship with other 
associated words and phrases. Sutherland, Statutory Construction Sec. 47:16 (7th Ed.).  
When properly construed in this context, all that the law requires of ComEd is bundled 
service customer information. 

4



 Turning to yet other provisions in the PUA, Staff observes Section 16-115 (a) to 
provide that an ARES must obtain a certificate of service authority “before serving any 
retail customer or other user located in this State.” (Id. at 8). In addition, Staff points out, 
Section 16-115(d)(c) states that an ARES is limited to serving “retail customers in an 
electric utility’s service area that are eligible to take delivery services under this 
Act.” (Id.).  Notably, however, Staff provides no explanation of what it considers the term 
“retail customer” to mean in the provisions  above or how it bears on the matter at hand.  
If anything, the language in these statutes indicates that the term “retail customer” 
means a customer that has something more than tariffed delivery service, i.e., bundled 
service.   

 In its  initial comments, ICEA sees Dominion to assert that requiring the 
distribution of proprietary information such as  customer lists to competitors that could 
use that data, amounts to an unconstitutional impairment of contracts  between a RES 
and its customers. (Dominion Initial Comments at 2). This  risk of interference, notably, 
becomes non-existent if the statute is construed according to its purposes and intents 
as ICEA, Dominion, ILEPA and Verde Energy advocate. In this respect, it is well-settled 
that where there is  some reasonable construction to be given a statute that avoids a 
constitutional infirmity, a court must adopt that construction. Pritz v. Chesnul, 106 Ill.App.
3d 969, 436 N.E. 2d 631 (1st Dist. 1982).

 Verde Energy suggests that certain of ComEd’s arguments for providing 
Governmental Authorities all of its  confidential customer information, are not convincing. 
(Verde Energy Initial Comments at 3). ICEA agrees. What ComEd refers to as 
“policy” (full customer lists provided to Governmental Authorities in order to help in 
informing their citizens  and responding to questions) is, in reality, nothing more than 
“practicality.” (ComEd Initial Comments at 11). Even at that, however, ICEA believes 
Verde Energy is correct in noting that Governmental Authorities  have ample 
opportunities and ways to inform and educate their citizens.   (Id.).  Some, such as Oak 
Park, have outreach efforts that include public meetings, two statutorily-required public 
hearings, surveys, press releases,  news articles and even the creation of a energy 
committee. See Village of Oak Park Electric Aggregation Plan of Operation and 
Governance at page 2 (Dated, September 26, 2011, Amended October 18, 2011) (http://
www.oak-park.us/public/pdfs/Environment/aggregation/aggregation_plan.pdf). Thus, the 
best that ComEd sets out is that there may be an extra convenience to having the 
Governmental Authority take possession of the customer data that is  irrelevant to its 
mission. But, mere convenience (if it is even that) does not trump law or the clear and 
present risk of putting out confidential RES customer information that is wholly 
superfluous for the law’s purposes.

5



 Above all, ICEA submits, statutes need to be construed sensibly. In the instance 
of municipal aggregation as provided for under Section 1-92 of the IPA Act, the General 
Assembly clearly intended the reach of aggregation to be limited to the electric utility’s 
bundled customers. As such, the law does not require ARES to provide customer data 
for their customers to the Government Authorities.  In the same vein, Section 1-92 (c)
(2), when reasonably read, does not require ComEd to provide confidential RES 
customer information to the Governmental Authority.
 

C.  Protection of Confidential Data

 In its initial comments, ComEd observed that Section 1-92 lacks the appropriate 
restrictions on the use of data acquired from electric utilities. (ComEd Initial Comments 
at 10).  ICEA respectfully submits that the problem here is not with the law but with the 
interpretation that ComEd gives to the statute. Indeed, if the directive to the electric 
utility in the first part of Section 1-92 (c)(2) is properly construed (See Section B above), 
the need for greater and more comprehensive confidentiality protections than the 
proposed language for Rate GAP provides (in response to the second part of Section 
1-92 (c)(2)) is drastically reduced.   

 That said, ICEA would still support the strengthening of Rate GAP language in 
the way that the AG recommends. (AG Initial Comments at 1-2). This modification - 
adding the requirement of a sworn and notarized affidavit for the warrant - brings  an 
important level of alertness and seriousness to the Governmental Authority’s heavy duty 
of protecting confidential customer data.

 Of course, that level of concern is severely heightened if confidential RES 
customer information were added to the mix. Thus, in the event that the term “retail 
customers” is interpreted to include customers who are receiving electric supply from a 
RES (and it properly should not be), ICEA has proposed stronger language to protect 
the confidentiality of RES customer data. See ICEA Initial Comments at 10.
       
 Both Staff and RRES support ComEd’s confidentiality provisions and their 
comments do not elaborate much further. The initial comments of Dominion, ILEPA, and 
Verde Energy express no position on this issue.   

 RESA, like ICEA, believes that ComEd’s proposed language is a good start. But 
RESA too, is  not convinced that it goes far enough in educating the Governmental 
Authority about matters with which it might not have experience or awareness. (RESA 
Initial Comments at 3). Thus, RESA has also proposed language for the Commission’s 
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consideration. (Id. at 5). ICEA believes that either its proposed language or RESA’s 
proposed language is acceptable for present purposes. It further agrees with RESA that 
ComEd’s Municipal Aggregation Data Request Form should reflect the language 
included in Rate Gap.

III.  Conclusion

! For the reasons set out above and in its Initial Verified Comments,  ICEA 
respectfully requests the Illinois Commerce Commission to have ComEd modify Rate 
Gap language and/or application, in the reasonable ways ICEA has recommended.         

    Respectfully submitted,
    

THE ILLINOIS COMPETITIVE ENERGY ASSOCIATION

    /s/ Kevin Wright
    Kevin Wright
    President. ICEA

                                           /s/ Eve Moran
    Eve Moran
    Attorney for ICEA

Dated:  January 12, 2012
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NOTICE OF FILING

 
 Please take note that on January 12, 2012, I am causing to be filed via e-docket 
with the Chief Clerk of Illinois Commerce Commission, the attached  Verified Reply 
Comments of the Illinois Competitive Energy Association in Docket 11-0434.

Dated:   January 12, 2012

                                                      /s/ Eve Moran
                                                      Eve Moran      
                                                      Law Office of Eve Moran
     128 S. Halsted Street
     Chicago, IL 60661
     312-720-5803
     eve.jean.moran@gmail.com

                                            CERTIFICATE OF SERVICE

 I, Eve Moran, attorney for the Illinois Competitive Energy Association, certify that 
I caused to be served copies  of the Initial Verified Reply Comments of the Illinois 
Competitive Energy Association upon the parties identified on the service list 
maintained on the Illinois Commerce Commission’s e-Docket system for Docket 
11-0434 (consolidated) via electronic delivery, on January 12, 2012.

                                                      /s/ Eve Moran
                                                      Eve Moran
                                                      Law Office of Eve Moran
          128 S. Halsted Street
     Chicago, IL 60661
     312-720-5803
     eve.jean.moran@gmail.com
.
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