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 NOW COMES the Staff of the Illinois Commerce Commission (“Staff”), by and 

through its counsel,  in Reply (“Staff Reply”) to the Cbeyond Communications, LLC 

(“Cbeyond”) Response to the Staff Motion to Dismiss (“Cbeyond Response”) Cbeyond’s 

Complaint and Request for Declaratory Ruling (“Complaint”).1    Staff files this Reply 

pursuant to Section 200.190 of the Rules of Practice before the Illinois Commerce 

Commission, 83 Ill. Adm. Code 200.190, and states as follows: 

Introduction 
 

Staff’s sole issue is with Cbeyond couching its Complaint in language that 

references the Commission’s Part 200.220 declaratory rulings.  Staff expected Cbeyond 

to simply amend its Complaint to remove the references to Part 200.220 and replace 

                                            
1
 Staff is not replying to the Illinois Bell Telephone Co. (“IBT” or “AT&T”) Motion to Dismiss or 

Cbyond’s Response to it. 



the word requesting the Commission to “Declare” with requesting a “Finding.”2  Staff’s 

Motion to Dismiss did not request that the Cbeyond Complaint be dismissed with 

prejudice.  After reading Cbeyond’s Response to Staff, Staff is even more puzzled 

Cbeyond did not simply amend its Complaint.   

Reply to Cbeyond 

Cbeyond contends that “Staff argues that the Commission does not have 

authority to determine the ‘rights and responsibilities between [Cbeyond] and AT&T.’” 

Cbeyond Response, at 5.  This statement, of course, is deliberately misleading.  What 

Staff is arguing is that the Commission does not have the authority to issue a Part 

200.220 declaratory ruling determining the rights and responsibilities between Cbeyond 

and AT&T.  The Commission certainly has the authority to determine the rights and 

responsibilities between Cbeyond and AT&T under various provisions of state and 

federal law, but not under Part 200.220.   

Staff has struggled to decipher exactly what Cbeyond is arguing in its Response.  

For example, on the one hand Cbeyond acknowledges that its Complaint cites to Part 

200.220 in its request for declaratory rulings,3 while also arguing the polar opposite 

                                            
2
  This is not like the situation in the prior Cbeyond Complaint case in Docket No. 10-0188 

where staff opposed a Cbeyond Motion to Amend.  See Staff’s Response to Cbeyond’s Motion 

to Amend (February 9, 2011), at 2 (“The Cbeyond proposed Amended Complaint now, roughly 

11 months after the filing of the original Complaint, seeks to add new legal theories and 

apparently new factual allegations.”). 

3
  See Cbeyond Response, at 3 (“Cbeyond: (1) titled its pleading, in part, as a request for 

declaratory ruling; (2) cited in the introductory portion of the Complaint to, among several other 

Illinois Administrative Code sections, section 200.220 (the section allowing for declaratory 

rulings); and (3) asked in its Prayer for Relief that the ICC “declare” that AT&T’s actions violate 

the parties’ interconnection agreement and certain sections of the Public Utilities 

Act.”)(emphasis added). 



proposition that it “did not invoke Section 200.220 in asking the Commission to ‘declare’ 

that AT&T has violated the terms of its ICA with Cbeyond as well as Illinois law.”  

Cbeyond Response, at 4-5.  To the best of Staff’s interpretation, it appears that 

Cbeyond’s Response essentially argues that its reference to Part 200.220 and the 

words seeking “declarations” were meaningless words.  If the references to declaratory 

rulings were not references to Part 200.220 declarations, why then did Cbeyond not 

simply amend its Complaint eliminating the declaratory ruling references.  For example, 

if, in its Prayer for Relief, Cbeyond’s use of the “Declare” “should be viewed as a 

request for a Commission finding of fact and conclusion of law,” Cbeyond could simply 

replace the word “Declare” with “Find” as follows: 

A. Declare Find that AT&T Illinois is misapplying the CCC rate established in ICC 
Docket No. 02-0864 in violation of: 

1. The terms of the Interconnection Agreement between AT&T Illinois and 
Cbeyond; 
2. Section 13-514(10) of the Illinois Public Utilities Act; 
3. Section 13-801(g) of the Illinois Public Utilities Act; and 
4. Section 9-250 of the Illinois Public Utilities Act; 

Cbeyond, however, chose to not eliminate the references to Part 200.220.  Presumably 

it has a reason for including them.   

 It is important to keep in mind that Part 200.220 has different standards than a 

stand-alone Section 13-515 Complaint would have.  Notably, there is no appeal from 

Commission declaratory rulings.  Part 200.220(i).  This fact alone should require that 

Cbeyond’s Complaint as drafted be dismissed.  In fact, the Research Tech case4 

perfectly illustrates the potential for confusion and problems regarding whether a hybrid 

                                            
4
  Research Tech. Corp. v. Commonwealth Edison, 343 Ill. App. 3d 37 (1st Dist. 

2003)(“Research Tech”). 



order, couched in declaratory ruling language but also seeking findings of fact and 

conclusions, like the one Cbeyond asks the Commission to issue, is likely to cause.   

The Commission had contended on appeal that its Order was a Part 200.220 

declaratory ruling and, thus, could not be appealed.  The court in Research Tech 

disagreed and found that “the Commission improperly conducted a declaratory ruling 

proceeding” on the ComEd Petition for Declaratory Ruling because the “affected” 

person was really Research Tech.  Research Tech, 343 Ill. App. 3d 37, 44.  Cbeyond 

appears to argue that because it filed a hybrid Request for Declaratory Ruling and a 

Complaint against AT&T that that the holding in Research Tech is not applicable to it.  

Cbeyond Response, at 7.  This is truly a distinction with no difference.   

Cbeyond’s Complaint cites to Part 220.220 and requests declarations.  It 

requests declarations that would determine both AT&T and Cbeyond rights.  In 

Research Tech, ComEd cited to Part 200.220 and requested declarations that would 

determine both the rights of ComEd and Research Tech.  Research Tech, 343 Ill. App. 

3d at 44.  As noted above, the Research Tech court concluded that the Commission 

conducted an improper declaratory ruling because it went beyond the scope of its 

authority under Part 200.220.  Likewise, Staff argues that Cbeyond does not seek a 

declaration determining whether or not federal or state law enforced by the Commission 

is applicable to it.  Rather, Cbeyond seeks a declaration of rights and responsibilities 

between it and AT&T.  The Commission, as the Research Tech court found, is 

precluded from issuing declaratory rulings that go beyond the scope of Part 200.220.   

Cbeyond, moreover, contends that its prayer for declarations (while also citing to 

Part 200.220) “should be viewed as a request for a commission finding of fact and 



conclusion of law.” This position goes too far in that it would make an exception to Part 

200.220 that would swallow the rule.  Research Tech, 343 Ill. App. 3d at 44. 

Simply put, Cbeyond’s pleading is not only a Complaint.  This is obvious on its 

face.  Staff’s issue with the Cbeyond hybrid Complaint is not merely just a question of 

form, the issue will determine whether or not the Commission’s ultimate order can be 

appealed.  There is also the question of what evidentiary standards would apply under a 

declaratory ruling relative to a complaint.   

The Commission may also make declaratory rulings solely on the basis of written 

submissions, that is, without weighing any evidence.  Part 200.220(h).  Staff noted its 

evidentiary concerns, based on its experience in Docket No. 10-0188, that Cbeyond 

may not be able or willing to provide the necessary billing records.  In Response, 

Cbeyond states that: it “will provide Staff with complete and detailed billing records to 

demonstrate AT&T’s misapplication of the CCC rate.”  Staff welcomes such a clear and 

succinct statement of intent.  Staff remains concerned that the Complaint as drafted, 

which “washes” the substantive allegations through Part 200.220, could cause 

unnecessary confusion and potential problems in the future.  In order to grasp the 

potential for confusion and problems if the Complaint survives as drafted, one need only 

look at the current controversy of what the effect was of the parties mutually agreeing to 

waive the default time frames contained in Section 13-515 (220 ILCS 5/13-515).   

 Cbeyond also places much emphasis on a Staff position in the Sprint Complaint 

case against AT&T.5  Cbeyond accurately quotes relevant language from the Sprint 

                                            
5
  Sprint Communications, LP d/b/a Sprint Communications Company LP et al v. Illinois 

Bell Telephone Company, Complaint and Request for Declaratory Ruling pursuant to Sections 



case for the entirely wrong conclusion that the clear limitations found in the APA, Part 

200.220 and controlling case law for declaratory rulings may simply be ignored as a 

“straw dog.”  See e.g., Cbeyond Complaint, at 3-6.  However, the only accurate 

conclusion to be drawn from the Sprint case is that Staff made an inadvertent error.  As 

is clear from Cbeyond’s accurate quotations from both the Sprint Complaint and Staff’s 

Response to Motion to Dismiss, Staff’s pleading states that Sprint did not reference Part 

200.220; when in fact, Sprint clearly did reference Part 200.220.6  In Sprint, Staff stated 

that: 

While AT&T is generally correct regarding the scope of Rule of Practice 
200.220, in so arguing AT&T has done little more than create, and knock 
down, a straw man. As the Staff reads the Complaint, Complainants, 
notwithstanding their rather less-than-artful use of the word “declaration”, 
do not seek a declaratory ruling within the meaning of Section 200.220, 
which Section they do not in any case invoke, but rather seek a 
Commission finding of fact or conclusion of law that AT&T is obliged to do 
a certain act – in this case, permit Complainants to import the Kentucky 
ICA into Illinois.7  (Underline added.) 

                                                                                                                                             
13-514; 13-515, 13-801, and 10-108 of the Illinois Public Utilities Act and Section 200.220 of the 

IAC, ICC Docket No. 07-0629 (“Sprint”). 

6  See Sprint Communications, LP d/b/a Sprint Communications Company LP et al v. 

Illinois Bell Telephone Company, Complaint and Request for Declaratory Ruling pursuant to 
Sections 13-514; 13-515, 13-801, and 10-108 of the Illinois Public Utilities Act, ICC Docket No. 
07-0629, p. 8 (filed January 18, 2008) (“Sprint Communications L.P. d/b/a Sprint 
Communications Company L.P., SprintCom, Inc. and WirelessCo, L.P. through their agent 
Sprint Spectrum L.P., Nextel West Corp., and NPCR, Inc. (collectively ‘Sprint’), by and through 
its attorneys, Clark Hill PLC, and pursuant to Sections 13-514, 13-515, 13-801, and 10-108 of 
the Illinois Public Utility Act and Section 200.220 of the Illinois Administrative Code[.]”). 
(Emphasis added.) 
7  Response of the Staff of the Illinois Commerce Commission to the Illinois Bell Telephone 

Company’s Motion to Dismiss, Sprint Communications, LP d/b/a Sprint Communications 
Company LP et al v. Illinois Bell Telephone Company, Complaint and Request for Declaratory 
Ruling pursuant to Sections 13-514; 13-515, 13-801, and 10-108 of the Illinois Public Utilities 
Act, ICC Docket No. 07-0629, p. 8 (filed January 18, 2008). 
 



Based upon the fact that Staff was under the erroneous impression that Sprint did not 

invoke or cite to Part 200.220, Staff then proceeded logically to take an erroneous 

position.   

 In sum, Staff is not contending that the Commission does not have authority to 

determine the rights and responsibilities between Cbeyond and AT&T.  Staff does argue 

that the Commission does not have the authority to issue a Part 200.220 declaratory 

ruling determining the rights and responsibilities between Cbeyond and AT&T.  

Cbeyond has entirely failed to explain why it apparently needs to include the reference 

to Part 200.220 and couch its Complaint in the language of declaratory rulings when it 

essentially contends that such language and reference should be ignored as 

meaningless.  Staff’s issue with the Cbeyond hybrid Complaint is not merely just a 

question of form, the outcome of the issue will determine, among other things, if the 

Commission’s ultimate order can be appealed.   



Conclusion 

  WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that Cbeyond’s Motion be dismissed, consistent with the arguments set forth 

herein. 

 
Respectfully submitted, 

      ____________________________ 
      Michael J. Lannon 
      Jessica L. Cardoni 

Illinois Commerce Commission 
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