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: ICC Docket No. 11-0710
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Chicago Clean Energy, LLC and Ameren 
Illinois Company and Between Chicago 
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:  
:
:

JOINT VERIFIED RESPONSE OF CHICAGO CLEAN 
ENERGY, LLC AND THE ECONOMIC DEVELOPMENT 

INTERVENORS TO THE MOTIONS TO STRIKE OF STAFF, AMEREN AND NICOR

Chicago Clean Energy, LLC (“CCE”), by and through its attorneys, DLA Piper LLP (US), 

and the Economic Development Intervenors (“EDI”), by and through its attorneys, the Law 

Offices of Michael A. Munson, pursuant to Section 200.190 of the Rules of Practice of the Illinois 

Commerce Commission (“Commission”) (83 Ill. Admin. Code § 200.190), respectfully submit 

this Response to the Motions to Strike contained in the Reply Briefs on Exceptions filed by the

Staff of the Illinois Commerce Commission (“Commission”), Ameren Illinois Company 

(“Ameren”) and Nicor Gas (“Nicor”) on January 3, 2012.  For their Joint Response, CCE and EDI

state as follows:

As a threshold matter, neither Nicor, nor Ameren, nor Staff presented a valid Motion to 

Strike for Commission consideration.  None of them filed a formal Motion to Strike or made an 

oral motion at a hearing.  To the extent that Nicor, Ameren or Staff would attempt to construe their 

Reply Briefs on Exceptions as Motions to Strike, they fail the basic requirements for a Motion, 

including “set[ting] forth the relief or order sought.”  (83 Ill. Admin. Code 200.190.)  This is 

because no party sets out specific language in CCE’s Brief on Exceptions that they propose to 
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strike.  As a result, the Commission need not entertain this matter.  However, to the extent it does

entertain their assertions, Staff, Nicor, and Ameren’s “Motions to Strike” lack merit.

This is a procedurally unique Commission proceeding.  Pursuant to Section 9-220(h-4) of 

the Public Utilities Act (the “Act”), the Commission is directed to issue an Order regarding the 

Sourcing Agreement associated with the SNG clean coal brownfield facility within 90 days after 

the presentation of the final draft sourcing agreement to the Commission by the Illinois Power 

Agency (“IPA”).  The IPA sent an email delivering the final draft sourcing agreement to the 

Commission on October 11, 2011.  Thereafter, on November 2, 2011, the Commission initiated 

the instant docket.  On December 7, 2011 the Commission issued its Interim Order addressing the 

return on equity in the Sourcing Agreement.  The Interim Order openly indicated the 

Commission’s view that this proceeding is procedurally distinguishable from other Commission 

proceedings.  (See Interim Order at 9 (“The Commission finds itself in novel territory . . . .  [T]he 

Commission is unable to set a return on equity in any fashion approaching its normal method of 

setting a return on equity.  That is, in the context of a rate case with parties submitting testimony 

and exhibits, offering up expert witnesses for cross-examination and a proper briefing 

schedule.”).)  

The Interim Order was accurate -- in this novel proceeding there has been no established 

schedule that would provide the opportunity for parties to present expert witnesses, to introduce 

written or oral testimony, to cross-examine witnesses, or to otherwise litigate issues in the manner 

normally contemplated by the Commission’s Rules of Practice, and the briefing schedule has been 

highly compressed.  Nor has the “record” ever been designated as “heard and taken.”  

On December 22, 2011 the presiding Chief Administrative Law Judge issued a Proposed 

Order and set forth an expedited schedule for the submission of Briefs on Exceptions and Reply 
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Briefs on Exceptions.  CCE strongly disagreed with many substantial findings and conclusions 

contained in the Proposed Order.  (See CCE Brief on Exceptions at 2-7.)  Accordingly, on 

December 28, 2011, three business days after issuance of the Proposed Order, CCE filed a 65-page 

Verified Brief on Exceptions.  That Brief on Exceptions was accompanied by extensive proposed 

Replacement Language to the Proposed Order, as well as two affidavits -- one from Donald W. 

Maley, Jr. and one from Hoyt E. Hudson -- that verified and supported the message of the CCE 

Brief on Exceptions, most centrally that multiple findings in the Proposed Order, if implemented, 

would render the SNG clean coal brownfield facility unfinanceable.

The broad coalition of ten (10) community and labor organizations that comprise the EDI

also strongly disagreed with the Proposed Order.  On December 28, 2011, EDI intervened in the 

instant proceeding and collectively filed a Brief on Exceptions, which was accompanied by a letter 

from Senator Donne Trotter and Representative Marlow Colvin, the principal sponsors of the five 

separate pieces of legislation dealing with the SNG clean coal brownfield facility (the 

“Legislators’ Letter”).  The Legislators’ Letter explains in detail the background of the legislation, 

the legislative intent associated with that legislation, and the positive attributes of the facility that 

led the General Assembly to repeatedly determine that development of the facility is in the best 

interests of the State of Illinois.

In their Reply Briefs on Exceptions, Staff, Ameren and Nicor each suggest that the 

Commission should disregard and/or strike the Legislators’ Letter as well as the Affidavits of Mr. 

Maley and Mr. Hudson.  (See Staff Reply Brief on Exceptions at 2; Ameren Reply Brief on 

Exceptions at 3; Nicor Reply Brief on Exceptions at 2, 12.)  Staff and the utilities are plainly 

incorrect, and are attempting to exclude from consideration information that is appropriately 
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presented with CCE and EDI’s Briefs on Exceptions and is directly relevant and highly 

informative regarding the validity of the Proposed Order in the context of this novel proceeding.

Rather than simply explain in the text of its Brief on Exceptions the fundamental problems 

with the Proposed Order, EDI  provided a letter from the primary Senate and House sponsors of 

the legislation that established the regulatory process for creating the Sourcing Agreements that 

culminates with this proceeding.  They provide important insights that put the Commission’s 

limited role in proper perspective.

Similarly, CCE provided the expert analysis to assist the Commission in understanding the 

issues addressed in the Proposed Order.  Specifically, the Maley Affidavit explains:

 The lower projected annual output in the Proposed Order would render the 

project unfinanceable.  The lower projected annual output would result in a lower 

Capital Recovery Factor and a lower O&M Recovery Charge.  CCE would not 

have sufficient revenues to meet its required debt service requirements.  

Consequently, in order to be financeable, the project’s annual output must be 

reinstated to the 47,799,714 MMBtu level endorsed by CCE and contained in the 

IPA’s final draft sourcing agreement

 The reduction of the cost recovery percentage from 95.45% to 84% also would 

render the project unfinanceable because the basic economics of the project would 

be adversely impacted and CCE would not have sufficient revenues to meet its 

required debt service requirements.

 Retaining the non-severability termination provision is problematic to the 

extent that the utilities have specifically stated that their interpretation of this 

provision would enable them to terminate the Sourcing Agreement in the future.  

This risk of termination renders the project unfinanceable in that lenders will view 

the termination risk as unacceptable.
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 Granting Staff’s request to add a parental guaranty as a new term in the 

Sourcing Agreement would render the project unfinanceable because Leucadia 

will not proceed with the project if it must provide a corporate guaranty.  As a 

corporate policy matter, Leucadia does not provide a corporate guaranty of any 

obligations of its direct and indirect subsidiaries beyond a capped equity capital 

contribution commitment.

The Hudson Affidavit likewise provides helpful analysis:

 In the section The Debt Service Coverage Must be Maintained, the Hudson

Affidavit anticipates the position taken by Nicor and Staff in their Reply Briefs on 

Exceptions that the cost recovery percentage in the Schedules 5.2A and 5.2B 

should be set at 84%, and presents an analysis of this position as “Case #3.”  This 

case shows that such a reduction the cost recovery percentage to this level would 

not allow CCE to fully recover its cost of debt if conditions were suboptimal, and 

would reduce a financial metric known as a fixed debt service coverage ratio to 

1.03x, which is far below the minimum level needed to satisfy lenders -- again, 

demonstrating that the Proposed Order would render the facility unfinanceable.

 In the section The Proposed Order Has Reduced the Rate of Return From 

The Interim Order, the Hudson Affidavit again demonstrates in the “Case #3” 

analysis that a cost recovery percentage of 84% is inconsistent with the Act and 

the financeability of the project.  This is because the 84% cost recovery 

percentage has the effect of also proportionately lowering the return on equity 

below the 4.44% value already approved by the Commission, and also lowering 

estimated all-in returns on equity below the level reasonably expected by

investors.

 In the section Annual Production Estimate and comparison with Power 

Holdings published data, the Hudson affidavit provides the Commission with 

useful background and engineering data to support the use of the IPA-approved 

value of 47.8 million MMBtu as the projected annual output of the CCE facility.  

The affidavit further includes information from GE, the manufacturer of the 
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gasifiers used in CCE’s working design, stating that the vendor has an equipment 

configuration for which they can guarantee production at those levels.

Thus, these affidavits provide the Commission with helpful information and analysis at a 

critical juncture.

Staff suggests that CCE had “ample opportunity” to present the Maley and Hudson 

Affidavits at an earlier stage of the proceeding.  (Staff Reply Brief on Exceptions at 2.)  

Respectfully, that suggestion makes no sense -- the Maley and Hudson Affidavits explain in detail 

why implementation of the Proposed Order would render the project unfinanceable.  Obviously, 

CCE did not know what the Proposed Order was going to say before the Proposed Order was 

issued, and it is nonsensical to suggest that CCE could have submitted those Affidavits before the 

Proposed Order was issued.  As the Commission is aware, the primary position of both CCE and 

EDI is that the issues that the Proposed Order addresses are beyond the jurisdiction of the 

Commission to consider; therefore, it was reasonable to believe that the Proposed Order would be 

limited to the scope of issues a plain reading of the Act suggests should be addressed in this 

proceeding.  (See, e.g., CCE Brief on Exceptions at 7-24.)  However, if the Commission does 

consider these issues, it is important for the Commission to understand fully the implication of its 

decision.  

Staff points to Moncada v. Commonwealth Edison, ICC Docket No. 86-0377, 93 P.U.R. 

4th 549, 1988 WL 391310 (June 29, 1988), for the proposition that an affidavit should not be 

submitted with a Brief on Exceptions.  (See Staff Brief on Exceptions at 2.)  Even if this prior 

decision were binding Commission precedent, which it is not, Moncada (which is 24 years old) is 

plainly distinguishable.  (See Citizens Utilities Board v. Illinois Commerce Commission, 166 Ill. 

2d 111, 125-126 (1995) (“[P]ast precedent is not controlling, because the Commission is a 

legislative and not a judicial body, and generally its decisions are not res judicata in later 
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proceedings before it. (Mississippi River Fuel Corp. v. Illinois Commerce Comm'n (1953), 1 Ill. 2d 

509, 513, 116 N.E.2d 394.)”); Illinois American Water Company v. Illinois Commerce 

Commission, 331 Ill. App. 3d 1030, 1036 (2002) (holding that “Illinois Commerce Commission’s 

orders have no res judicata effect in subsequent proceedings. The Commission is not a judicial 

body, but a regulatory body, and as such it must have the authority to address each matter before it 

freely, even if the matter involves issues identical to those in a previous case.”).)  In Moncada, the 

motion to strike the affidavit was submitted because: 

Complainants argue Edison has been on notice since they filed their verified 
complaint that they were requesting Edison be ordered to notify all residential 
customers potentially affected by the overcharge, and provide refunds to affected 
customers (Complaint, pp. 2-3); that Edison has had an opportunity to file 
testimony in this proceeding and did file the testimony of the Supervisor of Rate 
Administration and he did not testify regarding the relief sought; and that the 
affidavit constitutes an improper attempt by Edison to submit late-filed testimony 
which is not subject to cross-examination.

(ICC Docket No. 86-0377, 93 P.U.R. 4th 549, 1988 WL 391310 (June 29, 1988).)  In obvious 

contrast, in this proceeding, which is anything but a straightforward complaint case like Moncada,

CCE had no opportunity to file testimony, and there was no cross-examination of any witnesses.  

Furthermore, CCE had no prior notice that the Proposed Order would threaten the financeability of 

the facility until the Proposed Order was issued.  As EDI and CCE have both pointed out, the clear 

intent of the General Assembly was that the clean coal SNG brownfield facility be built; neither 

foresaw a Proposed Order containing several components that each independently would kill the 

deal.  (See Economic Development Intervenors Brief on Exceptions at 2-8; id., Exhibit A; CCE 

Brief on Exceptions at 2-7.)  

Three business days after the Proposed Order was issued, CCE responded with a 

comprehensive explanation of its exceptions to the Proposed Order and provided the Maley and 

Hudson supporting Affidavits to help the Commission understand and evaluate the adverse effects
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of the Proposed Order.  The issues at hand posed by the Proposed Order are complex and fraught 

with unintended consequences that the Chief ALJ could not anticipate without the benefit of an 

evidentiary record.  (See, e.g., CCE Brief on Exceptions, Exhibit C at ¶¶ 4-15 (explaining the 

impact of changing billing determinants on cost recovery, Commission-approved rate of return, 

and other issues.)  As the Commission’s Interim Order recognized, this proceeding is quite 

different from a standard Commission proceeding: Moncada’s facts are distinguishable and 

Moncada’s reasoning is inapplicable.

Nicor argues that the introduction of the Legislators’ Letter and the Maley and Hudson 

Affidavits are “procedurally and substantively” improper.  (Nicor Reply Brief on Exceptions at 

12.)  Nicor’s arguments, none of which make reference to any source of legal authority, ring 

hollow.  As discussed above, in the context of this highly unusual Commission proceeding, the 

Legislators’ Letter and Affidavits are procedurally appropriate.

Nicor goes on to make the incredible and ironic suggestion that the materials “offer no 

assistance to the Commission, which faces a straightforward legal obligation to determine certain 

components in the Sourcing Agreement.”  (Id.)  Obviously, in making its determination, it must be 

relevant and “of assistance” to the Commission to know that if the Proposed Order were enacted, 

it would render unfinanceable a multi-billion dollar project that the Illinois General Assembly and 

the Governor repeatedly endorsed and facilitated.  It also would be relevant for the Commission to 

understand -- from a detailed letter from the principal legislative sponsors -- the intent of the very 

legislation under which the Commission is acting.  Finally, it takes considerable chutzpah for 

Nicor to invoke the argument that the Commission must abide by its “straightforward legal 

obligation,” after Nicor literally has led the charge to encourage the Commission to step well 
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beyond its statutory authority in aid of Nicor’s fairly transparent effort to prevent development of 

the clean coal SNG brownfield facility.

Nicor’s also suggests that the Legislators’ Letter and Affidavits are “belated attempts to 

introduce ‘evidence’. . . .”  (Id.)  The Legislators’ Letter and Affidavits explain in detail several 

ways in which the Proposed Order is incorrect.  They are no more or no less “evidence” than the 

other submissions in the instant proceeding, which never gave any party an opportunity to present 

“evidence.”  Of course, to the extent the Commission wants to evaluate the persuasive value of 

submissions, it is notable that none of the submissions by Nicor or Staff were verified (in contrast 

to all of the CCE submissions, each of which was verified).  Furthermore, it is clear under the 

Commission’s rules that the Legislator Letter and the Affidavits could be presented in an 

Application for Rehearing, if the Commission were to endorse the Proposed Order.  (See 83 Ill. 

Admin. Code § 200.880.)  Thus, it is unclear why introducing the Legislators’ Letter and the 

Affidavits at this juncture -- with the goal of educating the Commission from the actual source of 

the legislation, so it does not enter an erroneous Order in the first instance -- would be perceived 

as being “belated.”

Nicor suggests that the Legislators’ Letter and the Affidavits “offer nothing more than 

subjective, unsupported statements by their respective authors.” (Nicor Reply Brief on Exceptions 

at 12.)  This rather disrespectful characterization ignores that each of these documents is detailed 

and precise, and indeed is fully “supported.”  

Finally, Nicor suggests that the Legislators’ Letter fails to provide insight into the 

“legislative intent.”  (Id.)  On this point, the credibility of the Legislators’ Letter speaks for itself: 

the letter is authored by the principal sponsors of the five pieces of legislation associated with the 



10

project, and contains a detailed and insightful explanation of what the General Assembly intended 

and why it determined that the facility represents many benefits for Illinois.

In short, in the context of this novel proceeding, the Legislators’ Letter and the Maley and 

Hudson Affidavits provide relevant and important information for the Commission’s consideration 

in the context of the pending Proposed Order that, if implemented without substantial 

modification, would result in the termination of a multi-billion dollar development project that the 

General Assembly has repeatedly endorsed.

WHEREFORE, for the reasons stated herein, CCE and EDI respectfully request that the 

Commission reject the requests from Staff, Ameren, and Nicor to ignore or strike the Legislators’ 

Letter and the Maley and Hudson Affidavits.  On the contrary, CCE requests that the 

Commission review and consider those documents and revise the Proposed Order accordingly.
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Respectfully submitted,

CHICAGO CLEAN ENERGY, LLC

By: /s/ Christopher J. Townsend
One Of Its Attorneys

ECONOMIC DEVELOPMENT INTERVENORS

By: /s/ Michael Munson
One Of Its Attorneys
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