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DEFINING SCOPE OF DISCOVERY 

 

 Now comes The Building Owners and Managers Association of Chicago 

(“BOMA/Chicago”), by and through its attorneys, pursuant to Section 200.190 of the Rules of 

Practice of the Illinois Commerce Commission (the “Commission”), 83 Ill. Admin. Code § 

200.190, and the December 21, 2011, Ruling of the Administrative Law Judges (“ALJs”), to 

respond to the motion filed by Commonwealth Edison Company (“ComEd”) on December 13, 

2011, moving for a Protective Order Defining Scope of Discovery (“ComEd’s Motion”). 

BOMA/Chicago respectfully requests that the ALJs deny ComEd’s Motion. In support thereof, 

BOMA/Chicago states: 

1. Following enactment of Public Act 97-0616, which amended the Public Utilities 

Act (the “Act”), ComEd made an initial filing of its proposed performance-based formula tariff, 

Rate DSPP – Delivery Service Pricing and Performance (“Rate DSPP”). One ComEd witness, 

Sharon Kelly, asserted that the rate design and cost allocations in Rate DSPP are consistent with 

the Commission’s most recent Order in Docket No. 10-0467. (See Kelly Dir., ComEd Ex. 9.0, 7-

8:131-61.) In the process of discovery, some of the data requests sought information on rate 

design and interclass cost allocation that ComEd asserts “are not consistent with those of the 

rates in effect under the Commission’s Order in Docket No. 10-0467.” (ComEd’s Motion ¶ 5.) 
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2. In reaction to the data requests mentioned above, ComEd moved for a Protective 

Order Defining Scope of Discovery on December 13, 2011, seeking to exclude from discovery 

consideration of rate designs and inter-class cost allocations inconsistent with those in ComEd’s 

existing rates and, accordingly, exclude facts related thereto. (ComEd’s Motion, p. 1.) Granting 

this overbroad protective order would severely undermine the justice to which the Rules of 

Practice aspire. See 83 Ill. Admin. Code § 200.370.  

3. While BOMA/Chicago understands that alternative rate designs are outside the 

purview of this proceeding, the protective order that ComEd is seeking here would eliminate all 

inquiries that appear to be “inconsistent” with the existing rates. (See ComEd’s Motion, p. 1.) 

The order would not solely eliminate inquiries into alternative rate designs or alternative cost 

allocations, but a much larger category of whatever ComEd deems “inconsistent.” Such a broad 

limitation on the scope of discovery would run contrary to the Act, see 220 ILCS 5/4-101, the 

Commission’s Rules of Practice, see 83 Ill. Admin. Code § 200.340, Supreme Court Rules, see 

Ill. Sup. Ct. R. 201, and the well-settled principles that encourage expansive discovery, see 

Kunkel v. Walton, 689 N.E.2d 1047, 1052 (Ill. 1997). 

4. To properly supervise ComEd’s compliance with the Act, the Commission must 

allow inquiries into potentially inconsistent rate designs or cost allocations. The Act requires the 

Commission to supervise utilities and to review their compliance with the Act. See Bus & Prof. 

People v. Ill. Commerce Comm’n (“BPI I”), 136 Ill.2d 192, 201-02 (1989); see also 220 ILCS 

5/4-101. As part of the recent amendments to the Act, Section 16-108.5(c) mandates that 

ComEd’s rate design and cost allocation across customer classes be consistent with the 

Commission’s most recent order, and the Commission is thus tasked with ensuring that these are, 
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in fact, consistent. See 200 ILCS 5/16-108.5(c). As such, ComEd’s Motion must be denied to 

correctly make this determination. 

5. Despite a deep familiarity with the recent legislation, ComEd fundamentally 

misunderstands the intent behind the language of Section 16-108.5. Contrary to ComEd’s 

assertions, Section 16-108.5 does not impose a “parallel limitation” on the Commission by 

establishing an alternative procedure. (ComEd’s Motion ¶ 3.) In fact, the language to which 

ComEd has referred simply establishes a separate proceeding to incorporate rate design orders 

entered after the Commission’s initial approval of the tariff. See 220 ILCS 5/16-108.5(e). The 

statute does not limit consideration of rate design or cost allocations in this proceeding, and the 

ALJs should not find that all inquiries into “inconsistent” rate design or cost allocations are 

outside the scope of discovery. Accordingly, the ALJs should deny ComEd’s Motion. 

6. Additionally, if the General Assembly actually intended to exclude all 

consideration of rate design and cost allocations from this proceeding, then it would have plainly 

said so, as it did in other subsections of Section 108.5. See, e.g., 220 ILCS 5/16-108.5(d)(3). In 

construing a statute’s meaning, the primary concern should be “to ascertain and give effect to the 

true intent and meaning of the legislature.” Kraft, Inc. v. Edgar, 561 N.E.2d 656, 661 (Ill. 1990). 

One way to discern this legislative intent is to look at the statute as a whole and see how the 

General Assembly worded other limitations or restrictions on the Commission’s power. See 

People v. McCarty, 858 N.E.2d 15, 31 (Ill. 2006). Elsewhere in the very same legislation, the 

General Assembly explicitly limited the Commission’s authority to consider or order changes of 

the new rate after it is approved. See 220 ILCS 5/16-108.5(d)(3). Had the General Assembly 

intended to exclude questions of inconsistent rate design or cost allocations from this proceeding, 
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then it would have plainly said so. Because the legislature did not exclude these questions from 

this proceeding, ComEd’s Motion should be denied.  

7. ComEd’s assertions are inadequate to find it in compliance with the Act. ComEd 

has asserted that Rate DSPP’s design and allocations are consistent with the Commission’s Final 

Order in Docket No. 10-0467. (ComEd’s Motion ¶ 2, Dec. 13, 2011; Kelly Dir., ComEd Ex. 9.0, 

7:133-37.) But a simple assertion in a motion or testimony cannot be dispositive of an issue. 

Accordingly, ComEd cannot be found to be in compliance with the Act through its own 

contentions alone. The Commission’s decision in this docket, as with all contested proceedings, 

must be based exclusively on the evidence in the record. BPI I, 136 Ill. 2d at 227. Granting 

ComEd’s Motion would create an incomplete record containing only ComEd’s position of rate 

design and cost allocation, and, therefore, the ALJs should deny ComEd’s Motion. 

8. Further, the protective order sought in ComEd’s Motion would be overly broad. 

While the ALJs have the authority to limit discovery, see 83 Ill. Admin. Code § 200.370, a 

protective order blocking all intervening parties and the Commission Staff from inquiries into 

rate designs and cost allocations that ComEd deems “inconsistent” would be excessive. Denying 

all inquiries into allegedly inconsistent rate design or cost allocations carte blanche would be an 

improper limitation on the traditionally expansive nature of discovery. See Kunkel, 689 N.E.2d at 

1052. Nothing is limiting ComEd from more traditional remedies to block discovery (e.g., 

individual objections if a data request is seeking improper information, such as objections for 

relevance, undue burdens, etc.). Denying access to all inquiries into rate design and cost 

allocation would be inappropriate. Accordingly, ComEd’s Motion should be denied. 

9. ComEd’s Motion also should be denied because cross-examining parties must 

have access to the requisite information about rate design and allocations. Effective cross 
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examination requires preparation. See Leonardi v. Loyola Univ. of Chicago, 658 N.E.2d 450, 460 

(Ill. 1995). To effectively prepare for the evidentiary hearing, parties must be allowed to examine 

the rate design and cost allocations that ComEd is claiming are consistent with the Commission’s 

most recent order. The proper way to examine these in advance is through the data requests that 

ComEd is attempting to completely block. (See ComEd’s Motion.) For this reason and those 

stated above, the ALJs should not enter the order requested in ComEd’s Motion. 

 WHEREFORE, BOMA/Chicago respectfully requests that the ALJs deny ComEd’s 

December 13, 2011, Motion for a Protective Order Defining Scope of Discovery. 

 

Respectfully submitted, 

THE BUILDING OWNERS AND MANAGERS 

ASSOCIATION OF CHICAGO 
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