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 The Staff of Illinois Commerce Commission (“Staff”), by and through its 

undersigned attorneys, in accordance with 83 Illinois Administrative Code 

200.190 and the schedule established by the Administrative Law Judges 

(“ALJs”), hereby submits this Response to the Motion for Protective Order 

Defining Scope of Discovery filed by Commonwealth Edison Company (“ComEd” 

or “Company”) (“Motion”).  ComEd’s Motion should be denied. 

I. Introduction 

On November 8, 2011 ComEd filed a performance based formula rate 

pursuant to Section 16-108.5 of the Public Utilities Act (“PUA” or “Act”). On 

December 13, 2011 ComEd filed a Motion for a “Protective Order Defining Scope 

of Discovery.” In support of that Motion, ComEd states that it has received 

discovery requests1 which it believes intends to obtain information regarding 

alternative rate designs and inter-class cost allocations inconsistent with those 

                                            
1
 ComEd specifically refers to the Second Set of Data Requests from Chicago Transit Authority 

(“CTA”). (Motion, ¶5.) 
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approved in the Commission’s Final Order in Docket No. 10-0467. Motion, ¶5. 

ComEd believes these discovery requests are outside the scope of this 

proceeding and requests that the ALJs enter an order finding and ordering that:  

(1) rate designs and inter-class cost allocations inconsistent with 
those in ComEd’s existing rates filed pursuant to the Commission’s 
order in Docket No. 10-0467 are not within the statutory scope of 
this proceeding; and (2) facts relating to such alternative rate 
designs and inter-class cost allocations are therefore outside the 
scope of permissible discovery.  
 

Motion, p. 6.  ComEd’s Motion is a request for extraordinary relief and for 

the reasons set forth below, the ALJs should deny the Motion. 

 
 

II. Argument 

 
ComEd’s Motion is not the appropriate means for it to obtain the 

requested relief and would set a bad precedent.  ComEd styles its Motion as a 

means for the ALJs to supervise the discovery process, and states that if the 

Motion is not granted, it will face a substantial discovery burden related to issues 

that it believes are not relevant.  ComEd Motion, p. 5 ¶¶8, 9.  This claim is 

unfounded.  To the contrary, ComEd possesses a variety of traditional 

protections against unreasonable discovery requests, and has made no showing 

that these are inadequate such that the extraordinary relief it requests is justified.  

ComEd’s motion is, in fact, nothing more than an improper attempt to impose its 

vision of the scope of litigation and admissibility in this proceeding through broad 

restrictions on discovery.  Accordingly, ComEd’s motion should be denied.    



 3 

Putting aside whether ComEd has identified the proper boundaries of the 

issues to be addressed in this proceeding,2 ComEd’s motion fails to acknowledge 

that the protections which it seeks through its motion are already available to 

ComEd and parties under more traditional means, specifically motions to compel 

and motions to strike irrelevant testimony.  ComEd or any party objecting to data 

requests that they believe will not lead to relevant and material facts (83 Ill. Adm. 

Code §200.340) can file an objection to the data requests and the propounding 

party can file a motion to compel.  To the extent that any party offers testimony 

on an issue which a party believes is outside the scope of testimony, the 

objecting party can file a motion to strike.   

Critically, these procedural protections allow for the full consideration of all 

the pertinent facts and issues prior to any decision regarding relevance or 

admissibility.  If the ALJs were to grant ComEd’s motion, which they should not, 

they will have allowed ComEd to put them in the position of having made a 

substantive ruling on yet to be filed testimony or data requests without having all 

the pertinent facts in front of them.  Without the specific testimony or data 

requests in front of them, the ALJs and the Commission cannot make an 

informed judgment as to whether the documents are or are not within the scope 

of the proceeding.   

Further, parties have always been encouraged to work discovery issues 

out amongst themselves wherever possible.  Illinois case law and the 

Commission’s Administrative Rules clearly state that “…parties are encouraged 

to clarify and resolve issues where possible through the use of pre-hearing 

                                            
2
 Staff is not addressing ComEd’s specific identification of the parameters of this case. 



 4 

discovery.”  Ill. Adm. Code § 200.335(b)(1).  The Commission’s rules state that 

its policy on discovery is to “obtain full disclosure of all relevant and material facts 

to a proceeding.”  Ill. Adm. Code § 200.340.  In In re Marriage of Lai, the Illinois 

Supreme Court emphasized the “spirit of cooperation” with regard to discovery, 

and required the parties, under Supreme Court Rule 201(k), to include a 

statement that after personal consultation, the parties were unable to resolve 

their differences.  In re Marriage of Lai, 253 Ill. App. 3d 111, 115 (1st Dist., 1993).  

Here, ComEd did not attempt to work out its disagreement with the specified data 

requests through general objections, it instead filed this improper Motion for 

Protective Order.  

While ComEd cites to several sections of the Commission’s Rules of 

Practice to support its Motion, Sections 190, 360(c) and 370, (83 Ill. Admin. Code 

§§ 200.190, 200.360(c) and 200.370) (Motion, p. 1) it is unable to or fails to cite 

to such a motion being made by parties appearing before the Commission or 

granted by the Commission in the past.  In fact, the rules cited by ComEd support 

the traditional means of addressing ComEd’s concerns. (Motions may be 

presented requesting … the striking of irrelevant, immaterial, … matter.” 83 Ill. 

Admin. Code § 200.190(a).  ComEd’s labeling of its Motion as a “Protective 

Order” is a transparent attempt to suggest to the ALJs and the Commission that 

this Motion is not something out of the ordinary when exactly the opposite is true.  

ComEd’s Motion is for extraordinary treatment of an issue that can and does 

arise repeatedly in Commission proceedings that can and should be addressed 

in the same traditional manner (i.e., objections to data requests, motions to 
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compel and motions to strike).  ComEd’s Motion, if granted, would prevent 

parties from even filing testimony which they believe is within the scope of the 

proceeding.  As discussed above, to the extent any party addresses testimony 

which another party believes is beyond the scope of the proceeding the objecting 

party can file a motion to strike it.  That process has worked well in the past, and 

ComEd provides no reason for discontinuing that long-standing practice before 

the Commission.  In fact, ComEd along with the other parties to the docket have 

already agreed to a detailed motion schedule which allows parties an opportunity 

to object to prefiled testimony. Tr., Docket No. 11-0721, November 22, 2011, p. 

14. 

Moreover, ComEd has made no showing that the above described 

traditional protections are inadequate such that the extraordinary relief it requests 

is justified.  ComEd states correctly that under Illinois Supreme Court Rule 201(c) 

and Section 370 of the Commission’s Rules of Practice, 83 Ill. Admin Code § 

200.370, the ALJs may “issue such rulings as justice requires, denying, limiting, 

conditioning or regulating discovery to prevent unreasonable annoyance, 

expense, disadvantage or oppression.”  What ComEd fails to mention is that in 

seeking a protective order, it must also demonstrate “in some fashion that one is 

warranted.”  Willeford v. Toys “R” Us-Delaware, Inc., 385 Ill.App.3d 265, 274, 277 

(5th Dist. 2008)  In short, ComEd must demonstrate that a protective order is 

necessary, as would be the case, for example, to protect sensitive financial or 

business data (see May Centers, Inc. v. S.G. Adams Printing and Stationary Co., 

153 Ill.App. 3d 1018, 1022 (5th Dist. 1987), identifying information (see Bush v. 
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Catholic Diocese of Peoria, Ill.App.3d 588, 592 (3d Dist. 2004), or to prevent 

abuse of the discovery rules (see Avery v. Sabbia, 301 Ill.App.3d 839, 844-45 

(1st Dist. 1998).   

ComEd does not allege that the subject areas it seeks to restrict involve 

sensitive data.  ComEd does not allege that it has been subject to unreasonable 

or abusive discovery practices.  ComEd does not even address why the 

traditional protections it has at its disposal are suddenly rendered insufficient or 

inadequate to address discovery issues in this instance.  Indeed, ComEd’s sole 

support for the proposition that a protective order is necessary rests on the single 

conclusory and unsupported assertion that it would be subject to “substantial 

additional burdens” with respect to discovery.  Motion, p.5, ¶9  Yet on this 

meager basis, ComEd would have the ALJs broadly restrict discovery in this 

docket.      

ComEd’s motion is, in fact, nothing more than a thinly veiled and improper 

attempt to impose its vision of the scope of this proceeding, and more specifically 

what is admissible, by wholesale restrictions on what is discoverable.  In Illinois, 

it is well established that what is relevant and material for purposes of discovery 

is far broader than what is relevant and material for purposes of admissibility, and 

that “discovery before trial presupposes a range of relevance and materiality 

which includes not only what is admissible at the trial, but also that which leads to 

what is admissible at the trial.”  Monier v. Chamberlain, 35 Ill.2d 351, 357 (1966)  

In short, it encompasses not just information that is relevant, but information that 

might lead to the discovery of relevant information.  For example, in Harris Trust 
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& Savings Bank v. Joanna-Western Mills Co., which ComEd cites to on page 4 of 

its motion, the defendant appealed a grant of summary judgment in a contract 

dispute, arguing in part that the trial court had improperly restricted the scope of 

discovery on the valuation of stock that was the subject of the dispute.  Harris 

Trust & Savings Bank v. Joanna-Western Mills Co., 53 Ill.App.3d 542, 544, 557 

(1st Dist. 1977),  The appellate court reversed and remanded, holding that 

discovery upon the issue should be allowed.  Id. at 558.  While the court agreed 

that the sought after information was not relevant to the contract price to be paid, 

it found that “it may indeed be relevant to other issues in the case.  Id. at 557 

(emphasis added).   

 
Similarly, ComEd’s requested Protective Order if interpreted too broadly 

could prevent parties from conducting discovery regarding rate design issues that 

there should be no dispute are within the scope of this proceeding. Section 

16.111.5(c) of the Act states: 

Until such time as the Commission approves a different rate design 
and cost allocation pursuant to subsection (e) of this Section, rate 
design and cost allocation across customer classes shall be 
consistent with the Commission’s most recent order regarding 
the participating utility’s request for a general increase in its delivery 
services rates. 

 220 ILCS 5/16.111.5(c), emphasis added. 

 The Commission’s rules provide, “[i]t is the policy of the Commission to 

obtain full disclosure of all relevant and material facts to a proceeding.” (83 Ill. 

Adm. Code §200.340.) It is clear from the statute that whether ComEd’s rate 

design filed in this proceeding is in fact consistent with the Commission’s Order 

in Docket No. 10-0467 is within the purview of this docket. Therefore, Staff 
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believes it would be improper for a protective order to be issued that would limit 

any party’s right to issue discovery relating to and inquiring about this issue. Staff 

sees ComEd’s proposed Protective Order, if interpreted too broadly, as a 

hindrance to parties’ rights to conduct discovery on relevant rate design issues in 

the proceeding. For these reasons and notwithstanding ComEd’s assertions to 

the contrary, parties will suffer unfair prejudice from ComEd’s overly broad 

Protective Order. (Motion, ¶5.) 

 Staff requests that ComEd’s Motion be denied; however, if a protective 

order is issued, Staff asks the ALJs to preserve parties’ right to issue discovery 

relating to and to address in this proceeding  whether ComEd’s rate design filed 

in this docket is consistent with the Commission’s Order in Docket No. 10-0467. 

 

III. Conclusion 

WHEREFORE, for all the reasons set forth above ComEd’s Motion should 

be denied. 
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       Respectfully submitted, 
 
 
 
        __________________________ 
 Jessica Cardoni 

John C. Feeley 
Megan McNeill 
John Sagone 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle St., Suite C-800 
Chicago, IL  60601-3104 
Phone: (312) 793-2877  
Fax:  (312) 793-1556 
jcardoni@icc.illinois.gov 
jfeeley@icc.illinois.gov 
mmcneill@icc.illinois.gov 
jsagone@icc.illinois.gov 
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