
STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 

Illinois Commerce Commission 
On Its Own Motion 
 
In re Proposed Contracts between Chicago 
Clean Energy, Inc. and Ameren Illinois 
Company and Between Chicago Clean 
Energy, Inc. and Northern Illinois Gas 
Company for the Purchase and Sale of 
Substitute Natural Gas Under the Provisions 
of Illinois Public Act 97-0096. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
Docket No. 11-0710 
 
 
 
 

 
ILLINOIS POWER AGENCY’S BRIEF IN REPLY TO  

THE PARTIES’  EXCEPTIONS TO THE ALJ’S PROPOSED ORDER 
 

The Illinois Power Agency (“ IPA”), pursuant the Rules of Practice of the Illinois 

Commerce Commission (“Commission”), 83 Ill. Admin. Code Part 200.832, states as follows for 

its Brief in Reply to the Parties’  Exceptions to the Administrative Law Judge’s (“ALJ”) Proposed 

Order issued December 22, 2010 (“ALJ Proposed Order”).  The IPA is responding to the briefs 

on exceptions (“BOE”) of Chicago Clean Energy, Inc. (“CCE”), Northern Illinois Gas Company 

d/b/a Nicor Gas Company (“Nicor” ), and the Staff of the Illinois Commerce Commission 

(“Staff” ).1 

I . Response to CCE Exceptions. 

 CCE spends a significant portion of its brief asserting what it believes to be the 

Commission’s limited authority, and the authority of the IPA, under Public Act 97-0096 and 

Public Act 97-0630.  CCE then proposes a significant number of changes to the Proposed Order 

to reflect CCE’s view of the IPA’s authority, and the Commission’s authority.  However, with 

                                                 
1  The IPA’s silence to some of the arguments and proposed alternative language raised by 
the parties or the Staff does not necessarily indicate that the IPA agrees with those arguments or 
alternative language. 
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limited exception, CCE fails to specifically identify which of its proposed modifications to the 

ALJ PO (CCE Attachment A to its BOE) relates to which portion of its Brief of Exceptions.  The 

Commission’s Rules requires that “ [w]hen exception is taken or reply thereto is made as to a 

statement or finding of fact, a suggested replacement statement or finding must be incorporated.”   

83 Ill.Adm.Code Part 200.830(b).  With the exception of CCE Exception Nos. 3, 4 and 6, neither 

CCE’s BOE nor Attachment A tie CCE’s arguments in its BOE to its proposed alternative 

suggested language.  Consequently, the IPA cannot be assured that it is responding to each of 

CCE’s comments, when addressing the CCE’s proposed alternative language for the 

Commission’s Order.  Notwithstanding, the IPA notes its agreement and disagreement with the 

following exceptions and arguments raised by CCE. 

A. CCE Exception #1: Commission Author ity (CCE BOE at 7-25) 
 
 The IPA generally agrees with CCE’s argument that the Commission’s role in reviewing 

and modifying the IPA’s proposed SNG Agreement is limited.  Section h-1 of Public Act 97-

0096 vested limited authority to the IPA to fashion the terms of a SNG Agreement, and even 

more limited authority to the Commission.  The IPA also objects to the statements made by CCE 

that the IPA had a long-standing role in the development of the proposed contract terms and the 

CCE project.  Section h-1 provides that the developer of the brownfield SNG facility submits 

drafts of its agreements to the IPA and to the Utilities.  “ If the parties to the sourcing agreement 

do not agree on the terms therein, then the Illinois Power Agency shall retain an independent 

mediator to mediate the dispute between the parties.”   P.A. 97-0096 at (h-1), codified at 220 

ILCS 5/220(h-2).  If the parties are in agreement on the terms of the sourcing agreement, “ the 

Illinois Power Agency shall approve the final draft sourcing  agreement.”   Id.  However, if after 

mediation the parties have failed to reach agreement on the terms of the proposed contracts, 
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“ then the Illinois Power Agency shall revise the draft sourcing agreement as necessary to 

confirm that the final draft sourcing agreement contains only terms that are reasonable and 

equitable.”    Id.  Once the IPA has revised the sourcing agreement to contain terms that are 

reasonable and equitable based on the disputes between the developer and the utilities, “ the 

Illinois Power Agency shall submit the final draft agreement to the Capital Development Board 

and the Commission . . . .”   Id.   

 Under P.A. 97-0096, the IPA’s role in developing the terms of the contract was limited.  

Indeed, if the parties had reached agreement on the terms of a proposed SNG Agreement, the 

IPA was required to “approve the final draft sourcing agreement.”   Only if the mediation failed, 

which it did, did the IPA have authority to revise the agreement to provide for reasonable and 

equitable terms.  However, the IPA was given less than six days after the conclusion of the 

mediation to revise the three competing contract proposals (one each from CCE, Ameren and 

Nicor), and it would have been foolhardy to either fashion an agreement from scratch, or to even 

make up the IPA’s own terms which may have conflicted with those terms to which the parties 

reach agreement.  Consequently, the IPA adopted the parties’  proposed agreements where there 

was consensus, and selected contract terms from among the three proposals where there was 

disagreement.  The IPA believes this is consistent with its authority under P.A. 97-0096. 

The Commission’s authority is even more limited.  The Commission has certain specified 

authority (i.e. to “determine”  the appropriate rate of return, (h-2)(1)(B)).  Section (h-4) provides 

that the Commission has authority to “approve a sourcing agreement”  containing the capital 

costs, rate of return and operations and maintenance costs established pursuant to (h-3). . . .”   Id.  

However, the Commission was not given authority under P.A. 97-0096 to otherwise modify the 

contract terms in a material way. 
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In Public Act 97-0630, subsection (h-4) was modified to provide the following additional 

authority to the Commission: 

(h-4) No later than 90 days after the Illinois Power Agency submits the final draft 
sourcing agreement pursuant to subsection (h-1), the Commission shall approve a 
sourcing agreement containing (i) the capital costs, rate of return, and operations 
and maintenance costs established pursuant to subsection (h-3) and (ii) all other 
terms and conditions, rights, provisions, exceptions, and limitations contained 
in the final draft sourcing agreement; provided, however, the Commission shall 
correct typographical and scrivener's errors and modify the contract only as 
necessary to provide that the gas utility does not have the right to terminate the 
sourcing agreement due to any future events that may occur other than the 
clean coal SNG  brownfield facility's failure to timely meet milestones, uncured 
default, extended force majeure, or abandonment.  Once the sourcing agreement 
is approved, then the gas  utility subject to that sourcing agreement shall have 45  
days after the date of the Commission's approval to enter into the sourcing 
agreement. 

 
P.A. 97-0630 [emphasis added to reflect additional authority given to the Commission under 

P.A. 97-0630.] 

 Given these provisions of the applicable Public Acts, the IPA does not believe the 

Commission has broad authority to modify or change material portions of the SNG Agreements.  

The Commission’s authority is limited to correcting scrivener’s errors, and any exceptions to the 

ALJ’s PO should be guided by that principle.  The IPA warned all parties during the mediation 

that the limited authority of both the IPA and the Commission under the laws, could result in 

SNG contracts that were disagreeable to both the Utilities and to CCE, leaving both parties in 

jeopardy. 

 Notwithstanding the IPA’s general agreement with CCE on the limited nature of the 

ICC’s authority, because its is unclear which of CCE’s proposed modifications to the ALJ PO 

relate to its “Exceptions #1” , the IPA does not specifically endorse any proposed modification to 

the ALJ PO. 
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B. CCE Exception #2: Projected Annual Output (CCE BOE at 26-30) 
 
 The IPA generally agrees with CCE that the Commission should not modify the 

Projected Annual Output from 47,799,714 MMBtu to Staff’s recommendation of 44,787,326 

MMBtu per year.  First, the Staff’s estimate was based on Staff’s calculation of a daily 

production of “standard cubic fee per day”  which Staff then converted to Btu’s, and then 

multiplied by 365.  (See Staff 12/16/2011 Comments at 19-20.)  The IPA’s determination of a 

projected annual output was based on the a Black and Veatch study produced to the IPA by CCE, 

which reflected a projected annual output of 47,799,714 MMBtu.  Second, the IPA determined 

that the Projected Annual Output is 47,799,714 MMBtu.  The IPA does not believe that the 

Commission has authority to modify the projected annual output determined by the IPA, unless 

such modification is to correct a scrivener’s error, or typographical error, which it was not.  The 

IPA agrees with CCE that the Commission cannot make such a modification to the IPA SNG 

Agreement.  

 
C. CCE Exception #3: Maximum DCQ (CCE BOE at 30-34) 
 
 The IPA agrees with CCE that the definition of Maximum DCQ creates an inconsistency 

in Section 2.1(a) of the SNG Agreement, and that the SNG Agreement should be modified to 

remove the words “Buyer’s Allocated Percentage”  from the definition of Maximum DCQ.  The 

IPA believes that the definition of Maximum DCQ contains a scrivener’s error and should read 

as follows: 

Maximum DCQ” means, on any Gas Day in a month, a quantity of Conforming 
SNG equal to product of (a) the applicable Seasonal Shaping Factor for such 
month and (b) one hundred and ten percent (110%) of the Monthly Annualized 
Average divided by the number of Gas Days in such month. 

This would obligate the buyers of the SNG to purchase either the Buyer’s Allocated Percentage 

of the Annual Contract Quantity, or the Maximum DCQ on any gas day. 
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D. CCE Exception #4: Billing Determinants (CCE BOE at 34-38) 
 

The IPA opposes CCE’s argument that the Commission cannot modify the billing 

determinants  to reflect that the Nicor and Ameren are required to purchase only up to 42% (84% 

between the two parties) of the produced SNG.  As the IPA noted in its Comments, the IPA did 

not intend to impose an obligation on either utility to pay 88% of the costs; the IPA’s use of 43.5 

bcf in Schedules 5.2A and 5.2B was a scrivener’s error.  The IPA intended to impose the 

obligation on the utilities to incur a total of 84% of the costs, in line with the obligation to 

purchase SNG.  The IPA determined that the Projected Annual Output of the Plant is 47,799,714 

MMBtu.  The Utilities are required to purchase a total of 84% of the Projected Annual Output, or 

at total of 40,151,760 MMBtu between them.  Schedules 5.2A and 5.2B should be modified to 

require the costs of the Capital Component and the Operations and Maintenance Component be 

allocated based on 40,151,760 MMBtu (not 43,500,000 bcf.)   

 
E. CCE Exception #5: Guarantor  (CCE BOE at 39-41) 
 
 Consistent with the IPA’s discussion above regarding the limited authority of the 

Commission, the IPA generally agrees with CCE that the Commission cannot impose the 

additional obligations on CCE that it find a guarantor to ensure that consumers benefit from the 

statutory obligation to save $100 million in costs over the term of the Agreement.   

 
F. CCE Exception #6: Termination (CCE BOE at 41-43) 
 
 The IPA opposes CCE’s attempt to strike Section 14.20 from the SNG Agreement.  

CCE’s recommendation conflicts with CCE’s own statutory interpretation of the Commission’s 

limited authority.  As CCE argues, P.A. 97-0630 requires the Commission to modify the contract 

“only as necessary to provide that the gas utility does not have the right to terminate the 
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sourcing agreement due to any future events that may occur other than the clean coal SNG  

brownfield facility's failure to timely meet milestones, uncured default, extended force 

majeure, or abandonment.”   Section 14.20 does not permit a Utility to terminate the Agreement 

in the event of certain events, rather, Section 14.20 deems that the contract is void or 

unenforceable as to both parties to the Agreement in the event that individual covenants are 

determined to be invalid. The purpose of Section 14.20 is to ensure that the integrated 

Agreement, containing complex terms that interrelate to each other, is not cannibalized through 

subsequent litigation.  Public Act 97-0630 authorizes the Commission to modify the terms of the 

Contract in limited circumstances, and does not permit the Commission to modify Section 14.20. 

I I . Response to Nicor  Exceptions 
 
 Nicor requests that the Commission modify the SNG Agreement to reflect the ALJ PO’s 

adoption of Staff’s Projected Annual Output of 44,787,326 MMBtu.  (See Nicor BOE at 2 – 7, 

and Exception 7.)  Because the IPA opposes the ALJ PO’s adoption of Staff’s recommended 

Projected Annual Output (the IPA continues to assert that the Projected Annual Output should be 

47,799,714), the IPA opposes Nicor’s Exception 7. 

 Nicor proposes that the ALJ Proposed Order be modified to reflect that the billing 

determinants for Component A and Component B in Section 5.2 be modified to delete the 

references to the Annual Contract Quantity being 43.5 bcf.  The IPA agrees with Nicor’s 

Exception Nos. 8 and 9, but only to the extent that the billing determinant would then be 

consistent with the requirement that the Utilities pay for only 84% of the costs associated with a 

Projected Annual Output of 47,799,714 MMBtu.  Schedules 5.2A and 5.2B should be modified 

to require the costs of the Capital Component and the Operations and Maintenance Component 

be allocated based on 40,151,760 MMBtu (not 43,500,000 bcf.)  
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For the foregoing reasons, the Illinois Power Agency respectfully requests that the 

Illinois Commerce Commission adopted the IPA’s proposed modifications to the ALJ’s 

Proposed Order, or the changes reflected in this Reply Brief.. 

Dated:  January 3, 2012   Respectfully submitted, 

      Illinois Power Agency    

      By:  

       One of its Attorneys 
Henry T. Kelly 
Kelley Drye & Warren LLP 
333 West Wacker Drive 
Suite 2600 
Chicago, Illinois 60606 
312-857-2617 
HKelly@KelleyDrye.com 
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