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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Illinois Commerce Commission    ) 

On Its Own Motion      ) 

        ) 

        )  

In re Proposed Contracts between Chicago   ) 

Clean Energy, Inc. and Ameren Illinois   ) Docket No. 11-0710 

Company and Between Chicago Clean    )  

Energy Inc. and Northern Illinois Gas    ) 

Company for the Purchase and Sale of   ) 

Substitute Natural Gas Under the Provisions   ) 

of Illinois Public Act 97-0096    ) 

 

 

REPLY BRIEF ON EXCEPTIONS BY 

THE PEOPLE OF THE STATE OF ILLINOIS 

 

Pursuant to the Illinois Commerce Commission’s (“Commission”) rules of practice, 83 

Ill. Admin. Code § 200.830, and the Chief Clerk’s letter of December 22, 2011, the People of the 

State of Illinois (“the People” or “AG”), by and through Lisa Madigan, Attorney General of the 

State of Illinois, submit this reply brief on exceptions to the Chief Administrative Law Judge’s 

Proposed Order dated December 22, 2011. 

Chicago Clean Energy, LLC (“CCE”) proposes the following substitute language for the 

carbon capture and sequestration section, that CCE described as End Exception #6 (Alternative), 

to Section VI. E of the Proposed Order: 

The AG asserts that the Final Draft Sourcing Agreement does not comply with 

certain requirements of Section 9-220(h-5) of the PUA and provided specific 

language it believes should be included in the Sourcing Agreement.  Without 

reaching the merits of this argument, the Commission does not have the 

statutory authority to add in new provisions to the final draft sourcing 

agreement except as is consistent with Section 9-220(h-4).  The AG’s 

proposed modification plainly does not fall within (h-4), nor does the AG 

advance such an argument.  The Commission further notes that, regardless 

of whether the provision is in the sourcing agreement, the clean coal SNG 

brownfield facility cannot avoid the obligations under 9-220(h-5), which 

includes enforcement if the standards are not met.  Thus, tThe Commission 
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declines to adoptfinds that the AG’s modificationis correct that the Final Draft 

Sourcing Agreement is deficient.  As a result, the Commission directs CCE to 

include in the Sourcing Agreement the language provided by the AG for Section 

6.1. 

See Verified Brief on Exceptions of Chicago Clean Energy, LLC (“CCE BOE”) at 48; 

Attachment A to the Brief on Exceptions On Behalf of Chicago Clean Energy, LLC at 38. 

CCE’s substitute language is based on its assertions that the Commission lacks authority 

to require the AG’s proposed modification of the draft sourcing agreement and that the AG’s 

request is “premature” because “the Commission has a duty to approve the clean coal SNG 

brownfield facility’s Carbon Capture and Sequestration Plan, which will be attached as an 

appendix to the Sourcing Agreement.”  CCE BOE at 48.  CCE also states that “the Act requires 

that an additional proceeding be opened to approve a Carbon Capture and Sequestration Plan” 

and that “the AG will have the ability to advocate for inclusion of its preferred language” in that 

proceeding.  Id. 

The People do not concede that a sourcing agreement complies with the Illinois Public 

Utilities Act (“PUA” or “the Act”) if it fails to include—in the terms of the agreement itself—

appropriate provisions relating to monitoring and reporting of carbon capture and sequestration.  

As discussed in the Statement of Position Regarding the Sourcing Agreement by the People of 

the State of Illinois (“AG Statement of Position”), it is critical that the proper type of 

documentation be provided so that the Illinois Attorney General can assess compliance and carry 

out her duty to enforce the carbon capture and sequestration requirements of the law.  AG 

Statement of Position at 1-3.  The People believe that the statute is clear that the monitoring and 

reporting requirements be included in the agreement itself and therefore support the Proposed 

Order as written on this issue. 
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However, if the Commission determines that it lacks authority to bring the agreement into 

compliance, then the People request that the Commission adopt the following substitute language 

(instead of CCE’s alternative language as described previously) to assure the AG has the 

information necessary to fully enforce the carbon sequestration compliance requirements under 

Subsection 9-220 (h-5)(A) of the Act (as amended by P.A. 97-630, December 8, 2011): 

The AG asserts that the Final Draft Sourcing Agreement does not comply with 

certain requirements of Section 9-220(h-5) of the PUA and provided specific 

language it believes should be included in the Sourcing Agreement.  Without 

reaching the merits of this argument, the Commission observes that it does 

not have the statutory authority to add in new provisions to the Final Draft 

Sourcing Agreement except as is consistent with Section 9-220(h-4).  The 

Commission further notes that, regardless of whether the provision is in the 

sourcing agreement, the clean coal SNG brownfield facility cannot avoid the 

obligations under 9-220(h-5), which includes enforcement if the standards 

are not met.  In addition, as noted by CCE, the Commission will need to open 

an additional proceeding to approve the CCE’s Carbon Capture and 

Sequestration Plan that will then be attached as an appendix to the Sourcing 

Agreement.  The AG will have the opportunity to advocate for the inclusion 

of its proposed language that the Commission finds reasonable.  Thus, the 

Commission declines to adopt the AG’s modification to the Final Draft 

Sourcing Agreement at this time, recognizing that the opportunity to include 

such language will occur in a future proceeding.  The Commission finds that 

the AG is correct that the Final Draft Sourcing Agreement is deficient.  As a 

result, the Commission directs CCE to include in the Sourcing Agreement the 

language provided by the AG for Section 6.1. 

 The People urge the Commission to memorialize in the Final Order, through this 

substitute language, the reasons advanced by CCE as to why the AG’s proposed modification to 

the sourcing agreement is “premature” to ensure that these things do in fact happen at the 

appropriate time.  The sections of the Act cited by CCE, 220 ILCS 5/9-220(h-7)(1)-(2), do not in 

and of themselves guarantee a proceeding and an opportunity to be heard on the Carbon Capture 

and Sequestration Plan. 

The People believe the Chief ALJ’s Proposed Order got it right and support the language 

as written regarding this issue.  If the Commission, however, determines that it lacks the 
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authority to cure the deficiency in the current proceeding, noting in its Final Order that a Carbon 

Capture and Sequestration Plan proceeding will indeed occur would give the People confidence  

that the monitoring and reporting issues critically necessary for proper enforcement can be 

properly addressed in the future. 
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