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STATE OF ILLINOIS
BEFORE THE ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
    On Its Own Motion

: ICC Docket No. 11-0710
In re Proposed Contracts Between
Chicago Clean Energy, LLC and Ameren 
Illinois Company and Between Chicago 
Clean Energy, LLC and Northern Illinois 
Gas Company for the Purchase and Sale 
of Substitute Natural Gas Under the 
Provisions of Illinois Public Act 97-0096

:  
:
:

VERIFIED REPLY BRIEF ON EXCEPTIONS OF CHICAGO CLEAN 
ENERGY, LLC REGARDING THE DECEMBER 22, 2011 PROPOSED ORDER

Chicago Clean Energy, LLC (“CCE”), by and through its attorneys, DLA Piper LLP (US), 

pursuant to Section 200.830 of the Rules of Practice of the Illinois Commerce Commission 

(“Commission”), respectfully submits this Reply Brief on Exceptions in the instant proceeding 

regarding the December 22, 2011 Proposed Order (the “Proposed Order”), responding to the briefs 

on exceptions filed by Commission Staff (“Staff”), Northern Illinois Gas Company (“Nicor”), and 

the Economic Development Intervenors.

I.

INTRODUCTION

A review of the Briefs on Exceptions reveals that the real issue in this proceeding is 

whether the Commission is going to follow the clear guidance given to it by the General 

Assembly and the Governor to enable the development of a clean coal SNG brownfield facility

that will provide enormous benefits to the State of Illinois and the local community.

The General Assembly established a clear and precise regulatory framework for

developing the contract between the clean coal SNG brownfield facility and the purchasing 
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utilities (the “Sourcing Agreement”), and provided recent, specific direction regarding the 

limited scope of the Commission’s review in the instant proceeding.  In its Brief on Exceptions, 

CCE explained that, while the Commission is both empowered and required to fix typographical 

and scrivener’s errors and remove certain termination provisions from the final draft sourcing 

agreement previously approved by the Illinois Power Agency (“IPA”), the Commission is not 

empowered to undertake a free-wheeling review of the terms of that final draft sourcing 

agreement. All Illinois administrative agencies are constrained by the authority granted in their 

respective authorizing statutes, and the Public Utilities Act (“the Act”) simply does not authorize 

the type of review envisioned by the Proposed Order.  (See CCE Brief on Exceptions at 7-17.)  

As a result, CCE proposed substantial modifications to the Proposed Order, reflecting the 

Commission’s specific, limited mandate in the present docket based upon the plain meaning of 

the Act.

The Brief on Exceptions of the Economic Development Intervenors and the attached 

letter from the sponsors of the legislation that created the regulatory approval structure for the 

Sourcing Agreement provides further support for CCE’s explanation of the Commission’s role in 

this proceeding.  The Economic Development Intervenors -- a broad coalition of stakeholders 

who have long been intimately involved in the legislative process -- provide an excellent 

explanation of the legislative intent behind the clean coal SNG brownfield facility development 

process.  (See Economic Development Intervenors Brief on Exceptions at 3-4.)  They also 

include a letter from the principal Senate and House sponsors that details the limited role for the 

Commission envisioned by the General Assembly, and reflected in the very recent amendment to 

the Act.  (See id., Exhibit A.)  The clear conclusion in the Economic Development Intervenors’ 
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Brief on Exceptions is that the Proposed Order needs significant adjustment to fall within the

proper band of Commission authority envisioned by the amended Act.

On the other hand, Staff and Nicor Gas (“Nicor”) filed Briefs on Exceptions that embrace 

the Proposed Order’s inaccurate vision of expanded Commission authority.  (See, e.g., Nicor 

Brief on Exceptions at 1-2; Staff Brief on Exceptions at 1.)  However, nothing in the Nicor or 

Staff Briefs on Exceptions explains the authority the Commission has to look beyond the plain 

meaning of the Act to implement the recommendations set forth in the Proposed Order or 

provides any further legal or factual support for the conclusions in the Proposed Order.  On the 

contrary, Nicor’s Brief actually recognizes that the Commission would be acting outside its 

authority if it accepted the terms of the Proposed Order.  (See Nicor Brief on Exceptions at 3

n.1.)  

The bottom line is that several proposed conclusions in the Proposed Order render the 

$3 billion clean coal SNG brownfield facility unfinanceable -- a result that obviously contradicts 

the express intent of the General Assembly and Governor, as reflected in recent amendments to 

the Act.  This result, as emphasized by the Economic Development Intervenors, not only 

represents a significant deviation from the regulatory framework established in the Act, but also 

threatens to undermine a project that will deliver considerable public economic benefits while 

protecting consumers and the utilities from any substantial risk.

To be clear, modifications to the Proposed Order that merely “tweak” certain conclusions 

(as currently proposed in the Staff and Nicor Briefs on Exceptions) will do nothing to rectify the 

threat of a non-financeable project as currently posed by the Proposed Order.  Rather, the 

Proposed Order needs to be substantially overhauled -- as explained in detail in CCE’s Brief on 

Exceptions -- if the clean coal SNG brownfield facility is to advance.
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To reflect the arguments raised in Briefs on Exceptions, CCE is providing updated 

Replacement Language, appended hereto as Attachment A.  In the interest of clarity, CCE is 

appending to Attachment A a “clean” copy of the final Sourcing Agreement that includes the 

revisions contemplated by the Act, and has included as Attachment B hereto a redline 

highlighting CCE’s revisions to the IPA’s final draft sourcing agreement.  

II.

THE LEGISLATIVE INTENT
SUMMARIZED BY THE ECONOMIC DEVELOPMENT

INTERVENORS MIRRORS THE PLAIN MEANING OF THE ACT

In its Initial Brief, CCE described the legislative structure for the development of the 

clean coal SNG brownfield facility Sourcing Agreement, and the Commission’s important but 

limited role in that process.  (See CCE Brief on Exceptions at 7-17, 24-25.)  The Economic 

Development Intervenors also described the Commission’s authority in their Brief on 

Exceptions, providing a big-picture look at the benefits associated with the Chicago Clean 

Energy project as well as a first-hand account of the multi-year legislative process to create a 

regulatory approval process that is culminating in this proceeding.  (See Economic Development 

Intervenors Brief on Exceptions at 3-5, 7-8.)

The Economic Development Internvenors do not, however, merely rely on their own 

experience.  As an attachment to their Brief on Exceptions, the Economic Development 

Intervenors present a letter from the chief Senate and House sponsors of the bills that now are 

Public Acts 97-0096 and 97-0630.  (See Economic Development Intervenors Brief on 

Exceptions, Exhibit A.)  They make three (3) points, each of which is both supportive of CCE’s 

position and reflected in the plain language of the Act.

First, the bill sponsors explain that the General Assembly’s intent was to limit the role of 

the Commission in developing the Sourcing Agreement.  (See id. at 2-3.)  As CCE explained in 
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its Brief on Exceptions, the Commission’s limited role is reflected in the plain language of the 

Act.  (See 220 ILCS 5/9-220(h-4); CCE Brief on Exceptions at 7-17.)  To the extent there were 

any prior determinations made by the IPA, the Commission is not to disturb those decisions

except as specifically authorized by P.A. 97-0630.  (See id.)  

As the Economic Development Intervenors point out:

What the bills were not intended to do was to create two separate substantive 
reviews of the same final draft sourcing agreements—one involving the IPA and a 
separate one involving the Commission. The bills were designed to tap into the 
Commission’s expertise for return on equity, which it already has provided in this 
docket, and to have the Commission act as the “proofreader” and “compiler” of
the components of the final draft sourcing agreement to make sure that the 
sourcing agreements were internally consistent and made sense under the 
economic terms that the General Assembly had generally approved. . . .  Most 
importantly, the bills were not intended to provide an avenue to “kill” the Project.
That would be an absurd result, clearly inconsistent with legislative intent and 
direction.

(Economic Development Intervenors Brief on Exceptions at 7-8 (internal citation omitted).)  

Thus, it would be contrary to both the letter of the law and the expressed legislative intent for the 

Commission to revise the IPA’s final draft sourcing agreement to reduce either the amount of 

SNG to be purchased or the percentage of costs to be recovered.  (See, e.g., id. at 7-8; id., Exhibit 

A at 2-3; CCE Brief on Exceptions at 9-17, 27-28.)  Decisions on those issues were made by the 

IPA prior to the General Assembly considering and passing SB 691, and the Governor signing 

that legislation into law as P.A. 97-0630.

Likewise, the letter of the law and the expressed legislative intent direct the Commission 

to remove all termination provisions other than those specified in Section 9-220(h-4).  As the bill 

sponsors explain, the Commission is to “remove from the IPA base contract document the two

early termination provisions that are unrelated to Chicago Clean Energy non-performance . . . .”  

(Economic Development Intervenors Brief on Exceptions, Exhibit A at 3 (emphasis added).)  
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Those two provisions are located in Sections 1.2(h) and 14.20 of the IPA’s final draft sourcing 

agreement.  (See CCE Brief on Exceptions at 42-44.)

Second, the bill sponsors provide further insight into the trade-offs that went into the 

enabling legislation, underscoring that Staff’s proposal to require a further guarantee of the 

$100 million in savings is inconsistent with the Act.  (See Economic Development Intervenors 

Brief on Exceptions, Exhibit A at 3.)  As explained by the bill sponsors, the guarantee, which is 

to come “from the facility, not its parent company” was evaluated by the General Assembly in 

the context of other benefits that consumers will realize as a result of the CCE project.  (See id.)  

Similarly, the bill sponsors explain that based upon the total package of consumer benefits, the 

General Assembly concluded that the Sourcing Agreement should enable CCE to “fully recover

its capital costs and O&M costs from the purchasing utilities,” rather than through incremental 

revenues realized as a result of sales of ancillary products.  (Id.)  The Act provides that the 

Sourcing Agreement is to enable CCE to recover 100% of its approved capital costs and O&M 

costs, not some smaller fraction of those costs, as was properly reflected in the IPA’s final draft 

sourcing agreement.  (See 220 ILCS 5/9-220(h-1)(9) (requiring the Sourcing Agreement to 

contain “A formula to translate the recoverable costs and charges under subsection (h-3) of this 

Section into the delivered SNG price per million btu”); 220 ILCS 5/9-220(h-3)(1)-(2) (setting out 

recoverable capital and O&M costs).)

Finally, on a related note, the bill sponsors explain that the General Assembly already has 

determined that the Chicago Clean Energy project should move forward, and suggestions that the 

Commission take actions that would undercut the financeability or viability of the project are 

contrary to the legislative intent.  (See Economic Development Intervenors Brief on Exceptions, 

Exhibit A at 3-4.)  As the Economic Development Intervenors point out, the General Assembly 
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did not arrive at this conclusion arbitrarily, but did so after a long process involving detailed 

economic analysis of the project that the General Assembly considered during its drafting of the 

bills that became Public Acts 97-0096 and 97-0630.  (See Economic Development Intervenors 

Brief on Exceptions at 4-5.)

When combined with the plain language of the Act and Illinois case law that prevents the 

Commission from conducting an open-ended investigation into the Sourcing Agreement or 

reconsidering matters that were decided by the IPA, the Economic Development Intervenors 

establish beyond doubt that the Commission has an important but purposefully limited role.  (See 

CCE Brief on Exceptions at 7-17 (describing Commission authority).)  CCE respectfully 

requests that the Commission accept CCE and the Economic Development Intervenors’

arguments regarding the Commission’s authority and, on that basis, accept CCE Exceptions and 

modify the Proposed Order accordingly.

III.

NICOR APPROPRIATELY ENDORSES CCE’S REVISION
TO THE FUEL COMPONENT TO CORRECT A SCRIVENER’S ERROR

Nicor appropriately recommends that the Commission adopt CCE’s proposed change to 

the Fuel Component of the Base Contract Price.  (See Nicor Brief on Exceptions at 8-9.)

Nicor is correct that, consistent with the result that was intended at the conclusion of the 

IPA process, the IPA final draft sourcing agreement should have reflected that CCE is to recover 

the actual fuel costs it incurs to generate the participating utilities’ portion of the SNG produced 

at the facility.  (See id.)  CCE’s Brief on Exceptions explains that under the plain meaning of the 

Act, CCE is to pass through and recover its actual cost of fuel.  (See id. at 5 (citing 220 ILCS 

5/9-220(h-1)(8)); CCE Corrected Agreement at 22, Subsection 5.2(C).)  CCE’s Brief on 

Exceptions sets forth a comprehensive explanation of the necessity for the change that CCE 
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proposed and that both Nicor and the IPA support that change.  (See CCE Brief on Exceptions at 

58-60; Nicor Brief on Exceptions at 8-9; IPA Memo at 14.)  

Significantly, Nicor proposes that this change be made regardless of whether Staff 

endorses this revision.  Thus, it seems that Nicor endorses the legal standard for scrivener’s 

errors proposed by CCE, rather than that suggested in the Proposed Order.  (Compare CCE Brief 

on Exceptions at 49-50 (citing Illinois case law for proposition that scrivener’s errors are 

characterized by mechanical errors, rather than judgmental errors) with Proposed Order at 22 

(holding that typographical and scrivener’s errors requires “agreement [among the parties] that 

an error occurred in the drafting of the document”).)

The change that CCE has presented, and that Nicor now supports, will effectuate the 

result that was intended at the conclusion of the IPA process.

IV.

THE COMMISSION SHOULD REJECT ALL OF THE
ADDITIONAL CHANGES PROPOSED BY STAFF AND NICOR

Staff and Nicor present a number of additional proposed changes to the Proposed Order, 

all of which should be rejected because they would require the Commission to act beyond its 

statutory authority, and several of which should additionally be rejected because they would 

render the CCE project unfinanceable.

It is important to recognize that the premise of each additional suggested change from 

Nicor and Staff is that the Proposed Order itself was correct in its overall approach and that 

Nicor and Staff are seeking merely to clarify and add internal consistency to that Proposed 

Order.  (See Nicor Brief on Exceptions at 1-2; Staff Brief on Exceptions at 1.)  Respectfully, the 

Proposed Order was not correct in its overall approach.  To the contrary, as explained in the 

Brief on Exceptions filed by both CCE and the Economic Development Intervenors, the 
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Proposed Order takes an approach that renders the CCE project unfinanceable – an outcome that 

stands in direct contradiction to the repeated actions of the General Assembly and the Governor.  

Therefore, the comments below are not intended to represent a basis for the Commission to “find 

a middle ground” between what CCE advocates and what Staff and Nicor advocate.  In all 

candor, if the Commission were to adopt the fundamental structure and approach of the Proposed 

Order, the acceptance or rejection of the changes now advocated by Staff and Nicor would be 

moot, because the project would not proceed.  The project would be unfinanceable if the 

Commission were to accept the terms of the Proposed Order as issued on December 22, 2011 

and it would be unfinanceable if the Commission were to accept some or all of the changes 

proposed by Staff and Nicor.

A. Nicor’s Additional Proposed Changes Should Not Be Adopted

1. The Commission Should Reject
Nicor’s Proposed Additional Substantive Changes 
Relating To Capital Recovery Charge, The O&M Charge, 
The Projected Annual Output, And The Annual Contract Quantity

Nicor proposes four (4) additional substantive changes relating to what Nicor 

characterizes as issues related to “capital recovery charge, the O&M charge, the projected annual 

output and the annual contract quantity.”  (Nicor Brief on Exceptions at 2.)  None of Nicor’s four 

additional suggestions should be adopted.  Again, the premise of each suggested change is that 

the Proposed Order itself was essentially correct and that Nicor is seeking merely to clarify and 

bring consistency to that Proposed Order.  (See Nicor Brief on Exceptions at 1-2; Staff Brief on 

Exceptions at 1.)  That premise is false.

First, Nicor proposes that the Proposed Order be revised “to state explicitly that Nicor 

Gas and Ameren also should be responsible for bearing only 84% of the O&M costs of the CCE 

facility.”  (Id. at 3.)  CCE and the Economic Development Intervenors have explained that such a 
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result is inconsistent with the plain language of the Act as well as the legislative intent behind the 

recent changes to the Act, and improperly would result in the project becoming unfinanceable.  

(See, e.g., CCE Brief on Exceptions at 26-48 (describing problems fatal to financeability and 

potential solutions); Economic Development Intervenors Brief on Exceptions at 6-7.)  In fact, 

Nicor argued earlier in their December 16 Statement of Position that the modification of the cost 

recovery percentage was outside of the Commission authority, and was a matter for the Circuit 

Court: “Consistent with applicable law, Nicor Gas has filed an action in the Circuit Court of 

DuPage County contesting various IPA determinations… Nicor Gas does not ask the 

Commission to address those issues here . . . .” (Nicor Statement of Position at 2.)  One of those 

issues that is a subject of their complaint in the courts that the Commission need not address is 

that of cost recovery: “Therefore, the IPA’s approval of an agreement that obligates Nicor to 

purchase more than 42% of 43.5 BCF violates the Public Utilities Act.”  (See Nicor Statement of 

Position, Exhibit A at 6.)  Nicor’s current advocacy in support of the Proposed Order’s 

suggestion that the Commission lower the cost recovery percentages is purely opportunistic 

gamesmanship that is inconsistent with Nicor’s own previous position; this is an issue that falls 

within the jurisdiction of the IPA, which may only be reviewed in the Illinois Courts. 

Second, Nicor states that the Proposed Order “fails to address the most obvious question 

that this determination [i.e., the determination of “project annual output”] raises – what is the 

annual volume of gas that Nicor Gas and Ameren are required to purchase from CCE under the 

Sourcing Agreement?”  (Id. at 3.)  Nicor therefore proposes modifications to the definitions of 

“Annual Output” and “Annual Contract Quantity.”  CCE’s Brief on Exceptions explains in detail 

why Nicor’s proposed change is not a scrivener’s or typographical error, but rather a major 

substantive (and thus impermissible) change to the IPA-approved final draft sourcing agreement.  
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(See CCE Brief on Exceptions at 35-36, 39 & CCE Brief on Exceptions, Exhibit C at ¶¶ 4-15.)  

Nicor recommends changing several appendices, formulae, and definitions of terms, not to 

mention substantive changes to Section 5.2.  (See Nicor Brief on Exceptions at 3-7 (listing 

changes needed); Nicor Brief on Exceptions, Exhibit A at 21 (spelling out the same).)  Nicor 

fails to mention that the proposed changes would necessarily alter the Commission’s Interim 

Order on Return on Equity as well.  (See CCE Brief on Exceptions, Exhibit C at ¶¶ 9-15.)  The 

number of proposed additional substantive changes that Nicor now admits would be necessary 

confirms that if the Commission were to endorse this revision, it would have to revise “terms, 

conditions, rights, provisions, exceptions and limitations contained in the final draft sourcing 

agreement” in violation of the Act.  In short, Nicor is attempting to re-litigate a substantive 

determination of the IPA that was not intended for debate in this Commission proceeding.

Tellingly, Nicor itself has acknowledged that the Commission lacks authority to make 

changes related to the definition of “Projected Annual Output.”  In its Brief on Exceptions, Nicor 

states that in its December 16, 2011 Position Statement, Nicor itself “question[ed] whether the 

Commission has the authority to change the IPA’s determination of ‘projected annual output’ of 

the CCE facility even if the Commission believes that the IPA determination was incorrect.”  

(Nicor Brief on Exceptions at 3, fn. 1.)  In fact, Nicor was very direct in its prior filing, stating 

that because the IPA had made the “projected annual output” determination, the Commission 

“must use 47,799,714 MMBtu for billing determinate purposes also.”  (Nicor Dec. 16, 2011 

Position Statement at 9 (emphasis added).)  Nicor reiterated that point in a footnote to that quote, 

stating: “Although Nicor Gas contests the IPA’s decision in this regard, Nicor Gas 

recognizes that it is not for the Commission to address that decision and, therefore, Nicor 

Gas and the Commission must accept it for purposes of this proceeding.”  (Id. at 9 n.6 
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(emphasis added).)  Thus, Nicor also clearly acknowledged the Commission’s lack of statutory 

authority to address this issue, but the Proposed Order nonetheless urges the Commission to take 

such action.  The further modification that Nicor now seeks just compounds the problem.

Third, Nicor alleges an “arithmetic logic error” on pages 1 (lines K-N) and 2 (lines C-F) 

of the Appendix to the Proposed Order that Nicor claims “reduce the number of billing 

determinants and thus increase the unit prices to a level that would result in the utilities paying 

virtually 100% of the capital costs and O&M costs of the CCE facility rather than 84%, as 

intended in the Proposed Order.”  (Id. at 4-5.)  Fourth, on a related note, Nicor proposes 

deletions of language in Section 5.2 of the IPA-approved Sourcing Agreement to address “the 

billing determinant error.”  (See id. at 7.)  CCE’s Brief on Exceptions comprehensively 

explained why the fundamental approach Nicor advocates regarding the billing determinants 

issue is both contrary to the Act and designed to undercut the financeability of the project.  (See 

CCE Brief on Exceptions at 34-39 (explaining why the Commission lacks authority to make the 

changes recommended in the Proposed Order and why, even if the Commission had the 

authority, the decision was unsupported by the evidence.))  Implementation of the Nicor 

approach as suggested in the Proposed Order would doom the project’s viability.  The scenario 

now proposed by Nicor in its Brief on Exceptions confirms that Nicor advocates the approach 

that would reduce margins to level that would make the project unfinanceable.  (See CCE Brief 

on Exceptions, Exhibit C, at ¶¶ 7-8.) 

2. The Commission Should Reject Nicor’s
Language Addressing “Issues Related To Public Act 97-0630”

Nicor offers language to the Proposed Order to recognize that it takes the position that it 

has “not waived any right to question the validity of any Commission action purporting to make 

revisions to the Sourcing Agreement to ‘correct’ typographical errors or scrivener’s errors or to 
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modify utility termination right provisions.”  (Nicor Brief on Exceptions at 7.)  The point of 

Nicor’s statement is unclear.  To the extent that Nicor has taken action that would constitute a 

“waiver” of some kind, that action cannot be undone by the inclusion of after-the-fact language 

suggested by the utility itself to undo something the utility might have done.  Although CCE 

cannot address the point more specifically – because Nicor’s specific point or concern is not 

clearly explained by Nicor – CCE objects to the language that Nicor attempts to insert into the 

Proposed Order as Nicor Exception #10 as inappropriate and contrary to law.

3. The Commission Should Reject
Nicor’s Technical And Conforming Corrections

Nicor identifies several suggested revisions to the Proposed Order to correct typos and 

similar items.  CCE has no objection to most of changes in and of themselves, but again 

reiterates that the Proposed Order as it stands undercuts the financeability of the project.  Making 

the changes Nicor advocates does not remedy that situation.  A few of the suggested revisions, 

however, do stand out:

Exceptions #1-2: These exceptions appear to merely correct typographical errors.

Exception #3: Nicor requests a sentence be stricken from the Proposed Order which is 

simply a direct quote from Nicor’s December 16th Statement of Position: “Nicor Gas does not 

ask the Commission to address those issues here, but to the extent the Commission would like 

more information regarding the nature of those challenges Nicor Gas is prepared to address 

them.”  (Compare Nicor Statement of Position at 2 with Proposed Order at 3.)  Nicor’s Brief on 

Exceptions claims that “these references no longer make sense in the context of the Proposed 

Order,” but the reality is that the inclusion of this sentence proves what was argued earlier, that 

Nicor themselves do not see any legal basis, and did not intend to ask the Commission, to 

address the issue of cost recovery percentages.  (See Nicor Brief on Exceptions at 9.)  This 
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sentence should certainly remain in the Proposed Order as a clear summation of Nicor’s view on 

the authority of the Commission vs. that of the Circuit Court.

Exceptions #4-5: These exceptions are merely requests that the Commission revise the 

summary of Nicor’s position, and have no impact on the substantive issues in the instant 

proceeding.

Exception # 6: This exception merely corrects a typographical error.

Exceptions #7-10: These exceptions are consistent with Nicor’s arguments, but also 

represent improper changes to the Proposed Order, as explained above.

Exceptions #11-#12: These exceptions relate to corrections to the Fuel Component and its 

calculation in Schedule 5.2C.  As discussed above, Nicor supports CCE’s corrections to 

Section 5.2C of the draft sourcing agreement and to Schedule 5.2C, and the Commission should 

simply adopt those corrections as reflected in the appendix to CCE’s Revised Replacement 

Language attached hereto, rather than the corrections provided by Nicor.

Exception #13: Nicor has requested that the Commission adopt a revised version of 

Schedule 5.2B.  CCE requests that the Commission adopt the Sourcing Agreement, including the 

Schedules, as reflected in the appendix to CCE’s Revised Replacement Language attached 

hereto.

Exceptions #14-15: These exceptions are consistent with Nicor’s arguments, but also 

represent improper changes to the Proposed Order, as explained above.
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B. The Staff Proposed Changes Should Not Be Adopted

Staff offers what it characterizes as ‘minor technical corrections” to the Proposed Order.  

(Staff Brief on Exceptions at 1.)  CCE has no objection to the minor wording modification Staff 

suggests in its Exception 2.  (See id. at 3-4.)  

However, CCE strongly disagrees with the modifications advocated by Staff in Staff 

Exception 1.  (See id. at 1-3.)  In that Exception, Staff advocates substantive additional changes 

regarding billing determinants.  As discussed above and extensively in CCE’s Brief on 

Exceptions, the IPA approved the billing determinants in the draft final sourcing agreement, and 

changes to the IPA-approved billing determinants are beyond the scope of this proceeding.  (See 

CCE Brief on Exceptions at 13-17.)  Staff’s proposed changes in Exception 1 assume that the 

Proposed Order’s basic view of billing determinants is accurate and legal.  Respectfully, CCE 

strongly disagrees.  The Proposed Order’s view of billing determinants is incorrect, and therefore 

the additional changes that Staff seeks on the billing determinants issue are inappropriate and 

incorrect.

C. Conclusion

The additional revisions suggested by Nicor and Staff underscore the fundamental 

problems with the Proposed Order.  Both Nicor and Staff recommend changes that would 

preserve and solidify provisions in the Proposed Order that would make the clean coal SNG 

brownfield facility unfinanceable.  (See CCE Brief on Exceptions at 26; CCE Brief on 

Exceptions, Exhibit B at ¶¶ 18-22; CCE Brief on Exceptions, Exhibit C at ¶¶ 6-8, 18-22.)  

Furthermore, as CCE established in its Brief on Exceptions, tinkering with elements set forth in 

the final draft sourcing agreement that were relied upon in the Interim Order will essentially 

nullify the Interim Order’s finding on a Rate of Return.  (See CCE Brief on Exception at 29-30; 
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CCE Brief on Exceptions, Exhibit C at ¶¶ 9-15.)  As the Economic Development Intervenors 

established beyond doubt, it is not the Commission’s role to consider the question of whether or 

not the clean coal SNG brownfield facility should be built based on the economics known to the 

General Assembly, CDB, and IPA in this proceeding; the General Assembly has clearly 

considered such question and determined that the clean coal SNG brownfield facility should be 

developed.  (See, e.g., Economic Development Intervenors Brief on Exceptions at 4-5, 7-8.)  

V.

CONCLUSION

The Proposed Order made several findings that were simultaneously beyond the 

Commission’s authority and unsupported by the record.  The Economic Development 

Intervenors have provided additional descriptions of the limits of the Commission’s authority

(and the rationale for those limits) that further support CCE’s Exceptions.  On the other hand, 

except for Nicor agreeing to CCE’s proposed adjustment to the Fuel Component, none of the 

changes proposed by Nicor or Staff address these overarching issues -- to the contrary, Nicor and 

Staff simply reinforced the unauthorized and unsupported-by-the-facts findings.

Several proposed conclusions in the Proposed Order render the $3 billion clean coal SNG 

brownfield facility unfinanceable.  That result -- as emphasized by both CCE and the Economic 

Development Intervenors -- would represent a troubling disregard for the intent of the General 

Assembly and Governor, as reflected in recent amendments to the Act.  More concretely,

adopting the Proposed Order without CCE’s Exceptions would result in the halting of the 

development of a project that would offer major public economic benefits for the City of 

Chicago, the region, and the State, while protecting consumers and the utilities from any 

substantial risk.
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Modifications to the Proposed Order that merely “tweak” or clarify certain conclusions 

(as currently proposed in the Staff and Nicor Briefs on Exceptions) will not rectify the Proposed 

Order’s threat of non-financeability for the clean coal SNG brownfield facility.  Rather, the 

Proposed Order needs substantial revision -- consistent with the approach presented by the Briefs 

on Exceptions of CCE and the Economic Development Intervenors -- if the clean coal SNG 

brownfield facility is to advance, as envisioned by the General Assembly and the Governor.

WHEREFORE, for the reasons stated herein, CCE respectfully requests that the 

Commission accept CCE’s Exceptions to the Proposed Order in the Commission’s Final Order, 

as presented in Attachment A to this Reply Brief on Exceptions, and the final Sourcing 

Agreement, as appended to Attachment A.  In the alternative, CCE respectfully requests that the 

Commission adopt Exception #3 (Alternative), Exception #4 (Alternative) and Exception #6

(Alternative) replacements if the Commission decides not to adopt the corresponding proposed 

replacement language from CCE, respectively:

1. Incorporate all of CCE’s Exceptions and adopt its updated Replacement 
Language;

2. In the alternative, if the Commission does not accept the corresponding 
Exceptions, adopt Exceptions #3 (Alternative), #4 (Alternative), #6 (Alternative), 
respectively;

3. Approve a Sourcing Agreement consistent with the version of the Sourcing 
Agreement that CCE has attached hereto; and

4. Grant such other relief as required to advance the interests of justice.
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Respectfully submitted,

CHICAGO CLEAN ENERGY, LLC

By: /s/ Christopher J. Townsend
One Of Its Attorneys

Christopher J. Townsend
Christopher N. Skey
Michael R. Strong
DLA Piper LLP (US)
203 N. LaSalle Street, Suite 1900
Chicago, IL 60601
christopher.townsend@dlapiper.com
christopher.skey@dlapiper.com
michael.strong@dlapiper.com


