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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 

 Illinois Commerce Commission  
On Its Own Motion  
 
In re Proposed Contracts Between Chicago 
Clean Energy, Inc. and Ameren Illinois Company 
and Between Chicago Clean Energy, Inc. and 
Northern Illinois Gas Company for the Purchase 
and Sale of Substitute Natural Gas Under the 
Provisions of Illinois Public Act 97—0096               

) 
) 
)           Docket No. 11-0710 
) 
) 
) 
) 
) 
) 

 

STAFF OF THE ILLINOIS COMMERCE COMMISSION’S 
REPLY TO BRIEFS ON EXCEPTIONS REGARDING  

THE SOURCING AGREEMENT 
 

 The Staff of the Illinois Commerce Commission (the “Staff"), by and through its 

counsel, and pursuant to Section 200.830 of the Commission's Rules of Practice (83 Ill. 

Adm. Code 200.830), respectfully submits its Reply to Brief on Exceptions to the Chief 

Administrative Law Judge’s Proposed Order (“CALJPO”) dated December 22, 2011, in 

the above-captioned matter. The Staff realleges and reincorporates the arguments 

advanced in its Statement of Position and Brief on Exceptions, as though fully alleged 

herein, and will onl;y respond to certain points raised by other parties, without waiving 

any arguments previously raised. 

 In the Staff’s opinion, the Chief Administrative Law Judge’s Proposed Order 

(CALJPO) is well-reasoned, consistent with the statute, and should be adopted by the 

Commission.  The Staff recommends that the Exceptions of Chicago Clean Energy 

(CCE) and the Economic Development Intervenors (EDI) be disregarded.1 The Staff 

                                                           
1
  With two exceptions, to be described further below. 
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further concurs in the Exceptions of the Northern Illinois Gas Company (Nicor) and 

urges the Commission to adopt them.  

 As an initial matter, the Staff urges the Commission to ignore, if not actually strike 

on its own motion, certain affidavits proffered by CCE, namely those of Donald W. 

Maley, see CCE BOE, Attachment B, and Hoyt Hudson, see CCE BOE, Attachment C. 

CCE had ample opportunity to proffer these affidavits or the information contained in 

them, at the time it filed its Statement of Position, or its Response to other parties’ 

Statements of Position. It elected not to do so, and cannot now – at the exceptions 

stage – submit this information without prejudice to other parties. Further, the 

Commission has found that: “additional evidence by way of affidavit cannot be 

introduced by attaching an affidavit to a Brief on Exceptions to a Proposed Order[.]” 

Moncada v. Commonwealth Edison, ICC Docket No. 86-0377, 93 P.U.R. 4th 549, 1988 

WL 391310 (June 29, 1988) (emphasis added). Accordingly, the affidavits in question 

must be, at best, ignored.   

 Both CCE and, to a lesser extent, EDI, argue at length that the Commission lacks 

authority to take any steps with regard to the sourcing agreement other than correct 

scriveners’ errors and relieve CCE of certain provisions it deems onerous. See, 

generally, CCE BOE at 7, et seq., EDI BOE at 6. The Commission should ignore these 

arguments. The Staff recommends that the Commission, in deciding this matter, 

consider as a whole the statutory enactment that forms the basis for this proceeding. 

Section 9-220(h-1)(4), as amended by PA 97-0096, provides that: 

The sourcing agreement between a gas utility and the clean coal SNG 
brownfield facility shall contain the following provisions: 
 

… 
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The clean coal SNG brownfield facility guarantees a minimum of 
$100,000,000 in consumer savings to customers of the utilities that have 
entered into sourcing agreements with the clean coal SNG brownfield 
facility, calculated in real 2010 dollars at the conclusion of the term of the 
sourcing agreement by comparing the delivered SNG price to the Chicago 
City-gate price on a weighted daily basis for each day over the entire term 
of the sourcing agreement, to be provided in accordance with subsection 
(h-2) of this Section.  
 
220 ILCS 5/9-220(h-1)(4)(emphasis added) 

 
 Further, Section 9-220(h-2)(6), as amended by PA 97-0096, provides that: 

If, at the conclusion of the term of the sourcing agreement, the customers 
have not saved the minimum $100,000,000 in savings as guaranteed in 
this subsection (h-2) and the consumer protection reserve account has 
been depleted, then the clean coal SNG brownfield facility shall be liable 
for any remaining amount owed to the retail customers to the extent that 
the customers are provided with the $100,000,000 in savings as 
guaranteed in this subsection (h-2). The retail customers shall have first 
priority in recovering that debt above any creditors, except the original 
senior secured lender to the extent that the original senior secured lender 
has any senior secured debt outstanding, including any clean coal SNG 
brownfield facility parent companies or affiliates. 
 
220 ILCS 5/9-220(h-2)(6)(emphasis added) 

 
 In short, the statute itself requires that CCE guarantee the minimum savings level 

of $100 million to utility customers, and that this guarantee be reduced to a binding 

commitment in the sourcing agreement. Further, the General Assembly considered the 

very real possibility that: (a) customers might not save $100 million; and (b) that the 

reserve account intended to ensure such savings would be depleted. The solution the 

General Assembly crafted was to require CCE to make good these savings, but only 

after obligations to a senior secured lender has been satisfied. 

 As Staff convincingly argued in its Statement of Position, the strong likelihood 

exists that CCE will be unable to satisfy its obligations under Sections 9-220(h-1)(4) and 
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9-220(h-2)(6) under an alarmingly large number of scenarios. Staff Statement of 

Position at 3-8. The CALJ agreed, stating in the Proposed Order that: 

[T]he concerns identified by Staff regarding the customer protections to be 
serious such that action by the Commission is necessary. Staff suggests 
CCE find a guarantor, such as its parent (Leucadia National Corporation), 
to provide each of the utilities with a mutually-agreeable guarantee, 
negotiated in good faith between the utilities and the guarantor, and 
subject to approval by the Commission, for the prompt payment of any 
Contract Savings Guaranty Shortfall Amount still remaining after the 
utilities have availed themselves of the remedies described in Section 2.7 
and 2.8 of the IPA’s Final Draft Sourcing Agreement. The Commission 
believes Staff's recommendation is reasonable and appropriate. As a 
condition of approving the Sourcing Agreement, the Commission directs 
CCE to identify a guarantor and to negotiate guarantees with Nicor and 
AIC. Additionally, the Commission directs CCE to submit said guarantees 
to the Commission for approval. 
 
CALJPO at 31 

 
 In other words, the CALJ takes the same view that Staff takes, and that the 

Commission ought to take – namely, that the consumer savings component of the 

legislation should be given the same force and effect as the other provisions. CCE is 

required to guarantee the savings in question, and such guarantee should be 

incorporated into the sourcing agreement in a meaningful way. Requiring that CCE 

“guarantee” consumer savings through the sourcing agreement – as prescribed by 

statute – is an absolutely reasonably way to protect statutory consumer interests, which 

appear to have been given only modest consideration in the negotiation of the sourcing 

agreement. Any argument by CCE or EDI that a statutorily-mandated consumer savings 

provision should be ignored as beyond the scope of Commission review should be 

given the short shrift that it deserves and merits. 

 EDI further argues throughout its Brief on Exceptions that the CALJPO will, if 

adopted, render the CCE project “unfinanceable”. EDI BOE at 6-8. This assertion 
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should be disregarded, inasmuch as EDI certainly has presented nothing in the form of 

financial analysis other than its collective “understand[ing] that the Proposed Order 

threatens the financial viability of [CCE].” Id. at 2. Indeed, EDI does not, in its Brief on 

Exceptions, identify the portions of the Proposed Order that render CCE unfinanceable. 

Its exceptions should therefore be ignored.  

 Notwithstanding Staff’s general opposition to the greater part  of CCE’s Brief on 

Exceptions, Staff supports two of CCE’s exceptions.  First, Staff concurs with the form 

of CCE’s proposed “Annualized Daily Average” definition.  Staff only objects to the 

actual value used in the CCE’s definition (110,004 MMBtu), which is based on CCE’s 

higher annual contract quantity, rather than the lower value adopted by the CALJPO.  

As Staff said in its statement of position, “Hence, based on Staff’s recommended 

change to the annual contract quantity--to no greater than 37,737,708 and no less than 

37,504,998 MMBtu per year--the “Annualized Daily Average” should be no greater than 

103,391 and no less than 102,753 MMBtu per day. In Staff’s view, the midpoint, 

103,072 MMBtu per day, would be a reasonable determination.”   Second, Staff 

supports CCE’s correction to the Maximum DCQ definition, as did Staff in its Statement 

of Position, Exhibit D.  

 Oral argument should be denied, and arguably must be. The Commission 

cannot, as of this date, give seven days’ notice of oral argument, as required by rule, 

see 83 Ill. Adm. Code 200.850, in sufficient time to timely render its decision on the 

matter, which is due to be entered in no event later than January 10, 2012. See 220 

ILCS 5/9-220(h-4) (Commission must render decision within 90 days of October 12, 

2011, the date upon which the IPA filed the draft sourcing agreement). In other words, 
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were the Commission to entertain oral argument, notice would have to have been given 

on or prior to December 30, 2011.   

WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that its recommendations be adopted in their entirety consistent with the 

arguments set forth herein. 

       Respectfully submitted, 
 
       ___________________________ 
       James V. Olivero 
       Matthew L. Harvey 
       Counsel for the Staff of the 
       Illinois Commerce Commission 
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