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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 

Illinois Commerce Commission  :   
On its Own Motion  :   
v. :  11-0434 
Commonwealth Edison Company, : 
Respondent : 
Investigation of Rate GAP Pursuant to :    
Section 9-250 of the Public Utilities Act : 
  
  
 

STAFF’S VERIFIED COMMENTS IN RESPONSE TO INITIAL COMMENTS OF 
COMMONWEALTH EDISON COMPANY 

 
 

Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.800 of the Rules of Practice of the Illinois 

Commerce Commission (“Commission” or “ICC”) (83 Ill. Adm. Code 200.800) and 

Section 10-101 of the Public Utilities Act (the “PUA” or “Act”), respectfully submits its 

Verified Comments in Response to the Initial Verified Comments of Commonwealth 

Edison Company in the instant proceeding. 

I. BACKGROUND 

On January 1, 2008, Public Act 95-0311 allowed corporate authorities of a 

municipality or county board adopting an ordinance to procure electric supply to serve 

the residential electrical loads within that authority’s jurisdiction.  Under the now-

repealed Section 17-800 of the PUA, government authorities were empowered to solicit 

bids and enter into service agreements with suppliers for the purposes of serving the 

electric load pursuant to plans approved by the Commission. 
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The municipal aggregation law requires the corporate authorities of a municipality 

or county board to submit a referendum to its residents to determine whether or not the 

aggregation program shall operate as an opt-out program for residential and small 

commercial customers prior to the adoption of an ordinance for the aggregation of these 

loads.  The municipal aggregation law also requires the electric utility, upon request of 

the corporate authority or county board, to submit to the requesting party the names and 

addresses of residential and small commercial retail customers in the aggregate area. 

Later, Public Act 96-0176 repealed Section 17-800 of the Act and created section 

1-92 of the Illinois Power Agency (“IPA”) Act.  Section 1-92 permits these governmental 

authorities to adopt ordinances to implement a load aggregation program on an opt-out 

basis.  Therefore, residential customers or “small commercial retail customers” residing 

in the jurisdiction of the authority will be switched to the chosen electrical supplier 

unless they opt out of the program.   

In response to these amendments to the PUA and IPA Act, Commonwealth 

Edison Company (“ComEd”) filed its proposed tariff on March 3, 2011, Rate GAP-

Government Aggregation Protocols (“Rate GAP”).  Rate GAP is designed to address 

the “terms and conditions under which ComEd would provide customer data in 

aggregate or specifically, when required.”1  The following parties intervened:  Retail 

Energy Supply Association, People of the State of Illinois, FirstEnergy Solutions Corp., 

Illinois Competitive Energy Association, Rock River Energy Services Company, 

Dominion Retail, Inc., BlueStar Energy Solutions, Interstate Gas Supply, Inc., Illinois 

Power Agency, and MC Squared Energy Services LLC.   

                                            
1 ComEd Initial Verified Comments, at 3. 
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At a status hearing, the Administrative Law Judge (“ALJ”) set a schedule for this 

proceeding.  ComEd filed its Initial Verified Comments on November 28, 2011.  These 

Comments in Response follow.  

 

II. COMMENTS 

Before addressing the substantive issues in this investigation, Staff would like to 

express its desire to conclude this proceeding as expeditiously as reasonably possible.  

As the Commission is undoubtedly aware (there are regular news stories about Illinois 

communities pursuing municipal electric aggregation), the next general election for an 

electric aggregation referendum to be placed on the ballot is March 20, 2012, less than 

three months from today.  While the Rate GAP tariff is currently effective and can be 

used by the municipalities pursuing aggregation, it nevertheless would be beneficial to 

all stakeholders if the period between March 20, 2012 and the Commission’s Final 

Order in this tariff investigation is relatively short.  According to Staff’s latest research,2 

at least 80 communities in the ComEd service territory will have an electric aggregation 

referendum on the March 20, 2012 election ballot.  Not only is this number four times 

larger than the number of municipalities that pursued aggregation in 2011, the average 

size of the towns with a March 20, 2012 referendum appears to be significantly larger 

than the average size of the 2011 aggregation municipalities.3  

 

                                            
2 See http://www.icc.illinois.gov/ORMD/MunicipalAggregation.aspx. 

3 Id.   

http://www.icc.illinois.gov/ORMD/MunicipalAggregation.aspx
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A. Small Commercial Retail Customer 

As an initial matter, Section 16-102 of the PUA defines small commercial retail 

customer as: 

"Small commercial retail customer" means those nonresidential retail 

customers of an electric utility consuming 15,000 kilowatt-hours or less of 

electricity annually in its service area. 
 

220 ILCS 5/16-102. 

Article 16 of the PUA is entitled the Electric Service Customer Choice and Rate Relief 

Law of 1997.  Article 16, as a general matter, regulates both electric utilities and 

alternative retail electric suppliers (“ARES” or “RES”) as Illinois moves towards 

competitive wholesale and retail markets that benefit all Illinois citizens.  See e.g., 220 

ILCS 5/16-101A.  The Section 16-102 definitions, including that of “small commercial 

retail customer,” only apply to Article 16 of the PUA.  On the other hand, while the IPA 

Act uses the term “small commercial customer” it does not define it.   

 ComEd explains that when it filed its Rate GAP tariff with the Commission it 

“sought to establish a reasonable definition of small non-residential customers.”4  Due to 

a lack of “clear statutory guidance,” according to ComEd, it used the existing delivery 

service classes of the Watt Hour Delivery Class and Small Load Delivery Class5 in its 

filed Rate GAP tariff.  The Watt-Hour Delivery Class customers are small commercial 

customers without a demand meter.  The Small Load Delivery Class customers include 

commercial customers with a demand of up to 100kW a year.  The group of small 

commercial customers pursuant to the PUA’s definition (customers with annual usage 

                                            
4ComEd Initial Verified Comments, at 7. 

5 Id. 
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less than 15,000 kWh) is a subset of the group of small commercial customers in the 

two classes (Watt Hour Delivery Class and Small Load Class) contained in the currently 

effective ComEd Rate GAP tariff.  In other words, the universe of small commercial 

customers as used in the currently effective Rate GAP tariff is larger than the group of 

small commercial customers as the PUA defines it. 

 Since the Rate GAP tariff became effective (April 17, 2011), however, ComEd 

saw a “significant uptick in switching” in these two classes of customers.6  Partially due 

to the increase in switching in these two classes, and also due to its ability to develop 

efficient operations to identify such customers, ComEd now explains that it would “not 

oppose” changing the Rate GAP tariff to comport with the Section 16-102 definition of 

“small commercial customer.”7  Staff agrees with ComEd to the extent that it supports 

using the PUA Section 16-102 definition of “small commercial customer.” 

As a purely legal matter, Staff (and the Commission) may not ignore clear 

language in its enabling Act, the PUA.  Although there may be ambiguity in the IPA Act 

as to the meaning of “small commercial customer,” there is none in the PUA’s definition 

found in Section 16-102.  Accordingly, as a creature of statute, the Commission has no 

general powers except those expressly conferred by the legislature.  Business and 

Professional People for the Public Interest v. Ill. Commerce Comm’n, 136 Ill. 2d 192, 

244, 555 N.E.2d 693, 716-17 (Ill. 1990).  Moreover, the Illinois Supreme Court has long 

held that an administrative agency can neither limit nor extend the scope of its enabling 

legislation.  Carpetland U.S.A. v. Ill. Dept. Employment Security, 201 Ill. 2d 351, 397, 

                                            
6 Id. 

7 Id., at 9. 
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776 N.E.2d 166, 192 (Ill. 2002) (“An administrative agency lacks the authority to 

invalidate a statute on constitutional grounds or to question its validity.”).  The 

Commission, accordingly, must follow and implement the PUA’s plain language 

irrespective of its opinion regarding the desirability of the results surrounding the 

operation of the statute.  Citizens Util. Bd. v. Ill. Commerce Comm’n, 275 Ill. App. 3d 

329, 341-42, 655 N.E.2d 961, 969-70 (1st Dist., 1995).  As explained above, the PUA 

unambiguously defines “small commercial customers” as those using “15,000 kilowatt-

hours or less of electricity annually.”  Consequently, even if Staff found certain policy 

arguments’ results beneficial, Staff (and the Commission) must adhere to the definition 

of small commercial customers contained in the PUA. 

 

B. Definition of “retail customers” 

ComEd states that “various parties have expressed concern regarding the 

provision to Governmental Authorities of names and addresses of customers not on 

ComEd’s default, fixed-price supply tariff, Rate BES.”8  ComEd responds that “all 

electricity consumers take delivery service from ComEd under Rate RDS, and therefore 

are retail customers of ComEd.”9  As a result, ComEd believes that it is “obligated to 

provide the names and addresses of all customers within the Government Authority’s 

jurisdiction, regardless of their source of energy supply.”10  

                                            
8 ComEd Initial Verified Comments, at 11. 

9 Id. 

10 Id. 
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Staff agrees with ComEd on this issue.  However, as an initial matter, no party 

has yet argued that ComEd’s hourly pricing customers should not be considered “retail 

customers” pursuant to Section 1-92 of the IPA Act.  Staff recognizes that other parties 

may interpret Section 1-92 of the IPA Act to restrict the universe of “retail customers” to 

those receiving supply service from ComEd, whether through the fixed-price tariff (Rate 

BES) or the hourly pricing tariff (Rate BES-H).  In other words, the customers excluded 

under such a definition would be customers receiving delivery service from ComEd and 

supply service from an alternative retail electric supplier (“ARES”). 

While Section 1-92 of the IPA Act does not contain a definition of “retail 

customer,” the PUA does.  Section 16-102 of the PUA defines a retail customer as 

follows: 

[A] single entity using electric power or energy at a single premises and 
that (A) either (i) is receiving or is eligible to receive tariffed services from 
an electric utility, or (ii) that is served by a municipal system or electric 
cooperative within any area in which the municipal system or electric 
cooperative is or would be entitled to provide service under the law in 
effect immediately prior to the effective date of this amendatory Act of 
1997, or (B) an entity which on the effective date of this Act was receiving 
electric service from a public utility and (i) was engaged in the practice of 
resale and redistribution of such electricity within a building prior to 
January 2, 1957, or (ii) was providing lighting services to tenants in a 
multi-occupancy building, but only to the extent such resale, redistribution 
or lighting service is authorized by the electric utility's tariffs that were on 
file with the Commission on the effective date of this Act. 

 
220 ILCS 5/16-102 (emphasis added). 
  

 It is undisputed that an ARES customer “is receiving or is eligible to receive 

tariffed services from an electric utility.”  Even if a party argued that delivery service is 

not a tariffed service (which it clearly is), and therefore only the utility’s bundled service 
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(meaning both delivery and supply service) is considered a tariffed service, an ARES 

customer is still eligible to receive tariffed service from an electric utility.  

 Furthermore, the PUA also uses the term “retail customer” when it describes the 

requirements and activities of ARES.  For example, Section 16-115(a) provides that an 

ARES must obtain a certificate of service authority “before serving any retail customer 

or other user located in this State.”11  In addition, Section 16-115(d)(3) states that an 

ARES is limited to serving “retail customers in an electric utility’s service area that are 

eligible to take delivery services under this Act.”12   

 To provide even more compelling evidence that the PUA does not consider retail 

customers to be limited to those receiving bundled service from the electric utility, Staff 

notes that Section 111.5 contains a definition of a subset of all retail customers.  This 

subset of retail customers, termed “eligible retail customers” specifically excludes ARES 

customers and hourly-pricing customers.   

 When it comes to the PUA, Staff believes there is no ambiguity with respect to 

the term retail customer.  Any customer receiving or eligible to receive tariffed service 

from an electric utility is a retail customer, and this clearly includes ARES customers 

receiving service under Rate RDS.  

 In Staff’s view, the only path to require ComEd to use a definition of retail 

customers in its Rate GAP tariff that is different from the PUA’s definition would be to 

accept the argument that the Rate GAP tariff originates from a requirement of the IPA 

Act and therefore the PUA’s definition is not binding for purposes of the Rate GAP tariff.  

                                            
11 220 ILCS 5/16-115(a). 

12 220 ILCS 5/16-115(d)(3). 
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However, as explained above, Staff (and the Commission) may not ignore clear 

language in its enabling Act, the PUA.  The Commission, accordingly, must follow and 

implement the PUA’s plain language irrespective of its opinion regarding the desirability 

of the results surrounding the operation of the statute.  The PUA unambiguously defines 

“retail customers” to include ARES customers receiving service under Rate RDS.  Staff 

(and the Commission) may not ignore such plain language.   

Aside from the legal interpretation of “retail customers,” Staff does not see a 

compelling policy purpose to limit ComEd to providing information to customers 

receiving both delivery and supply service from ComEd.  Staff agrees with ComEd that 

it is appropriate for a municipality to have a full and complete list of customer names 

and addresses of its residential and small commercial customers.  This allows the 

municipality to inform all potential customers of the details of the aggregation program, 

even if those customers are not included in the universe of opt-out aggregation 

customers.  As a reminder, ComEd’s current and proposed Rate GAP tariff does not 

release account numbers of customers receiving ARES service or hourly pricing service 

from ComEd.  Staff supports these provisions of the tariff.  As a result, unless an ARES 

customer (or an hourly pricing customer) takes some affirmative action (and the 

agreement between the municipality and the selected aggregation supplier allows it), no 

existing ARES customer or hourly pricing customer will be switched to the selected 

aggregation supplier.  With these protections in place, Staff sees no compelling reason 

for the Commission to require ComEd to use a definition of retail customer that is 

different from the PUA’s definition. 
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C. Provisions for the proper usage and protection of customer 
information 

Staff agrees with ComEd’s understanding that the parties reached agreement 

that, at a minimum, Sheet No. 410 of Rate GAP should be revised as follows: 

The Government Authority warrants that any customer-specific information 
provided by the Company in accordance with the provisions of this tariff is 
treated as confidential information. Such Government Authority also 
warrants that any such information is used only to effectuate the 
provisions of Section 1-92 of the IPA Act.  Such Government Authority is 
responsible for ensuring the confidentiality of such customer-specific 
information and the limitation of the use of such customer-specific 
information to only effectuate the provisions of Section 1-92 of the IPA Act.  

 

 Staff also points out that, in addition to the proposed tariff language, the parties 

appear to have reached general agreement that the form used by the municipality to 

request information from ComEd (called the Municipal Authority Aggregation Data 

Request Form) contain the following language: 

In requesting the information provided below, the undersigned authorized 
representative for the municipality/township/county identified below 
acknowledges that all information provided by ComEd pursuant to this 
Form is and shall remain subject to the confidentiality requirements of 20 
ILCS 3855/1-92(c)(2) (incorporating 220 ILCS 5/16-122, and 815 ILCS 
505/2HH) and such information will be used only to effectuate the 
provisions of Section 1-92 of the IPA Act and no other purpose. 

 
 Staff supports these additions and views them as useful vehicles to remind the 

municipalities of their statutory obligation to comply with Section 16-122 of the PUA and 

Section 2HH of the Consumer Fraud and Deceptive Business Practices Act.13 

 

                                            
13 See 220 ILCS 5/16-122 and 815 ILCS 505/2HH. 
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D. Data Request Fees 

 In order to ensure there are no issues of potential double-recovery of costs from 

Government Authorities and ratepayers generally, Staff proposes that the Commission 

include the following in its final Order in this proceeding: 

IT IS FURTHER ORDERED that the administrative costs recovered 
through the data request fees be recorded in account 451 Miscellaneous 
Service Revenues and that these revenues be reflected as a reduction to 
the revenue requirement approved in base rates established for the years 
2012 and following. 

 

E. Rulemaking 

In its Initial Verified Comments, ComEd explains that the Illinois General 

Assembly should continue the review of the municipal aggregation enabling 

legislation.14  ComEd also encourages the Commission to initiate a rulemaking 

proceeding.15 ComEd argues that utility tariffs are not the appropriate vehicle to 

establish polices concerning programs such as municipal aggregation.16  While Staff 

agrees in principle that a rulemaking may assist to develop statewide standards for the 

municipal aggregation program, the statutory authority for such a rulemaking is far from 

obvious, mainly due to the bi-furcated statutory scheme under both the PUA and the 

IPA. Before Staff is ready to recommend that the Commission undertake a rulemaking 

proceeding, Staff will need to explore the Commission’s statutory authority for 

promulgating rules implementing provisions of the IPA Act.  However, even if such 

authority exists, Staff recommends that the Commission not use this tariff investigation 

                                            
14 ComEd Initial Verified Comments, at 13-14. 

15 Id.  

16 Id., at 14. 
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to initiate a new rulemaking.  Staff will explore this option further and present its findings 

to the Commission outside of this Docket.  

Moreover, a rulemaking would be primarily beneficial for situations where a 

municipality nears the end of its initial aggregation contract and seeks to explore 

aggregation options after the initial contracts ends.  It is Staff’s understanding that such 

a situation will arise for the first time in calendar year 2013.  From its experience in 

informal workshop discussions, it has become clear to Staff that several novel issues 

associated with a municipality pursuing a follow-up aggregation program are not 

addressed in ComEd’s Rate GAP tariff and thus will likely need to be addressed one 

way or another in the future.  Also, a rulemaking will not be a substitute for the current 

Rate GAP tariff since a rulemaking will not be completed in time for the next round of 

initial municipal aggregations as described above.   

III. CONCLUSION 

Staff recommends that the Commission approve the Staff’s proposed 

modifications to Rate GAP expressed herein.   

 
 
 
 
 
 
 

        Respectfully submitted, 
        

 
      

        
        
        
       JESSICA L. CARDONI 
       MICHAEL J. LANNON   
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