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REPLY IN SUPPORT OF MOTION TO STRIKE 

In accordance with the Administrative Law Judges’ established schedule, Northern 

Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas”) hereby files with the Illinois 

Commerce Commission (“Commission”) its reply in support of its Motion to Strike (“Motion”) 

portions of the Rebuttal Testimony of the Citizens Utility Board (“CUB”) witness Jerome D. 

Mierzwa (CUB Ex. 2.0).  In short, CUB’s arguments fail to rebut Nicor Gas’ showing that the 

Commission should strike the rebuttal testimony at issue because it could have been submitted at 
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the time of Mr. Mierzwa’s direct testimony filed in August 2009 and it does not rebut any of the 

Nicor Gas witnesses’ rebuttal testimony.1 

ARGUMENT 

Nicor Gas’ Motion solely seeks to strike Mr. Mierzwa’s testimony attempting to 

belatedly support his argument about the alleged “incentives” of the Gas Cost Performance 

Program.  Thus, CUB is wrong in suggesting that Nicor Gas is somehow seeking to have more 

testimony stricken than that relating to the alleged “incentives.”  Indeed, as to the subject of 

“incentives,” CUB concedes that Nicor Gas’ rebuttal testimony did not ever address that subject:  

“Nicor did not address the perverse incentives in its [rebuttal] testimony, but deny [sic] the 

existence of those perverse incentives, and concocted several explanations for the unusual 

storage activity….”  CUB Resp. at 4.  In so conceding, CUB also implicitly concedes that Mr. 

Mierzwa’s testimony about “incentives” is not proper rebuttal as he is not responding to an issue 

raised by Nicor Gas’ witnesses on rebuttal.  CUB tries to justify Mr. Mierzwa’s testimony that is 

subject to the Motion on the basis that Nicor Gas’ rebuttal witnesses denied the existence of 

those incentives, but CUB fails to cite any passage of any Nicor Gas rebuttal testimony that 

amounts to any such denial.  That is because CUB cannot cite to testimony that does not exist.  

And, to the extent that Mr. Mierzwa attempts to rebut the “several explanations” allegedly 

“concocted” by Nicor Gas witnesses on rebuttal, that testimony is not subject to the Motion. 

Moreover, CUB agrees with Nicor Gas on two important points.  First, CUB agrees that 

the portions of Mr. Mierzwa’s testimony at issue in the Motion are simply “additional” 

testimony.  CUB Resp. at 2-7.  Second, CUB agrees on the legal standard applicable here—that 

the proper purpose of rebuttal testimony is to refute or respond to points made affirmatively in an 

                                                 
1 Nicor Gas’ Motion details the other bases for striking portions of Mr. Mierzwa’s rebuttal testimony.  Since the time 
Nicor Gas filed its Motion, Mr. Mierzwa has withdrawn certain passages of the testimony at issue in the Motion.  
See Response to CUB 12.25, attached as Exhibit A.    
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adversary’s preceding testimony.  CUB Resp. at 4 (citing Rodriguez v. City of Chicago, 21 Ill. 

App. 3d 623, 625-26 (1st Dist. 1974)); Motion at 4.   

Having conceded those two points, CUB is left to argue that Mr. Mierzwa’s testimony is 

somehow proper rebuttal because he did not change his position on direct “but merely provided 

additional support for it.”  CUB Resp. at 5.  This argument misses the point made in Nicor Gas’ 

Motion that Mr. Mierzwa may not belatedly present evidentiary support for his adjustment where 

such support was wholly absent from his direct testimony.  See, e.g., Motion at 3; Nicor Gas Ex. 

6.0R, 13:273-75 (“He simply asserts, without any supporting evidence of any kind, that ‘[i]n 

2001, Nicor [Gas] elected to reduce storage withdrawals due to the adverse impact of storage 

withdrawals on its performance under the GCPP.’”); id. at 13:290-14:295 (“First, he simply 

assumes that the 2001 withdrawals were the result of ‘manipulation’ to beat the Benchmark 

although he has no evidence to support this and, in fact, the evidence he cites refutes that 

proposition.  Second, he assumes that in the absence of such ‘manipulation,’ Nicor Gas’ 2001 

withdrawals would have matched those in 1996, without providing any basis for that assumption 

or providing any evidence to support it.”). 

Further, CUB completely ignores the fact – highlighted in Nicor Gas’ Motion – that CUB 

and Mr. Mierzwa had approximately five years within which to prepare and adequately support 

the statements in his direct testimony.  Motion at 2.  CUB also fails to refute that (i) all of Mr. 

Mierzwa’s rebuttal testimony containing incentives was based on information that was available 

to him long before he filed his direct testimony and (ii) much of Mr. Mierzwa’s direct testimony 

on the issue of the additional cost of gas resulting from Nicor Gas’ withdrawals in calendar year 

2001 simply recited testimony in Docket Nos. 96-0386 and 99-0127 and deposition testimony 

concerning Nicor Gas’ ability to “manipulate” storage cycles.  Id. at 2, 4.  The only explanation 
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CUB offers for why Mr. Mierzwa’s direct testimony was not adequately supported in the first 

instance is that it was “impossible” for him to know what Nicor Gas’ witness would say in their 

own rebuttal testimony.  CUB Resp. at 5.  Yet, Nicor Gas has already demonstrated that Mr. 

Mierzwa’s rebuttal testimony does not actually address anything any Nicor Gas witness said on 

rebuttal.  Motion at 3-4.  Instead, as CUB admits, Mr. Mierzwa’s rebuttal testimony “merely 

provide[s] additional support” for his direct testimony.  CUB Resp. at 5.   

CUB also argues that “evidence that would otherwise constitute proper rebuttal evidence 

is not rendered improper rebuttal evidence simply because it could conceivably have been 

offered during a party’s case in chief.”  CUB Resp. at 4 (citing Hoem v. Zia, 239 Ill. App. 3d 601 

(4th Dist. 1992)).  CUB’s citation to Hoem is unavailing.  The legal principle set forth in the 

decision begins with the assumption that rebuttal testimony is proper rebuttal in the first place, 

which Mr. Meirzwa’s is not.  Indeed, as in Rodriguez, the Appellate Court in Hoem recognized 

that “proper rebuttal evidence answers or contradicts affirmative matters raised by the defense in 

its case in chief.”  Hoem, 239 Ill. App. 3d at 619.  In Hoem, the Appellate Court held that the 

lower court erroneously restricted plaintiff’s witness “from testifying in rebuttal to matters that 

defendants’ experts raised for the first time in their case in chief.”  Id. at 618 (emphasis in 

original).  Whereas the rebuttal testimony at issue in Hoem was being offered directly in 

response to testimony, Mr. Mierzwa’s testimony is admittedly in furtherance of his adjustment 

offered on direct and not in response to any of Nicor Gas’ rebuttal testimony.   

CONCLUSION 

 For the foregoing reasons and those stated in Nicor Gas’ Motion, the following portions 

of the Mierzwa rebuttal testimony (CUB Ex. 2.0)  should be stricken:  29:663 – 31:704; 31:705-

11; 31:712 – 32:720 and Table 1-R; 32:722 – 37:837; 38:847-54 and CUB Ex. 2.10; 39:871 – 

41:905; and 43:951 – 45:1007.  As CUB concedes in its response to the Motion, this is all 
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additional testimony designed to supplement the skeletal testimony set forth in Mr. Mierzwa’s 

direct testimony.   

Dated:  December 21, 2011 
Respectfully submitted, 
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