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STATE OF ILLINOIS
BEFORE THE ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
    On Its Own Motion

:
:
: ICC Docket No. 11-0710

In re Proposed Contracts Between
Chicago Clean Energy, LLC and Ameren 
Illinois Company and Between Chicago 
Clean Energy, LLC and Northern Illinois 
Gas Company for the Purchase and Sale 
of Substitute Natural Gas Under the 
Provisions of Illinois Public Act 97-0096

:  
:
:
:
:
:
:

VERIFIED REPLY COMMENTS
OF CHICAGO CLEAN ENERGY, LLC

Chicago Clean Energy, LLC (“CCE”), by and through its attorneys, DLA Piper LLP (US), 

and pursuant to the Notice of Chief Administrative Law Judge’s Ruling dated November 21, 2011 

and Notice of Emergency Status Hearing dated December 8, 2011 as clarified at the December 12, 

2011 status hearing in the instant proceeding, respectfully submits the following reply comments 

regarding the sourcing agreements to be entered into by Ameren Illinois Company (“Ameren”) 

and Northern Illinois Gas Company (“Nicor”) with CCE:

I.

Introduction

A. Legislative Background

Illinois General Assembly and Governor Quinn have made their intentions clear.  The 

commercialization of gasification technology is consistent with the interests of Illinois 

consumers, provides a future use for Illinois’ vast coal resources, and creates both short and long 

term positive economic development in the State.
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Dating back to May of 2009, the General Assembly now has passed four (4) separate bills 

-- each time with bipartisan and super-majority support -- which Governor Quinn has signed into 

law, specifically in support of CCE’s proposed clean coal SNG brownfield facility known as the 

“Chicago Clean Energy Project” (the “Project”).  (See P.A. 96-0096; P.A. 96-0784; P.A. 97-

0096; P.A. 97-0630.)  From the outset, the Illinois Power Agency (“IPA”) was very involved 

with evaluating the details of the Project, reviewing, analyzing and verifying the $10 million 

facility cost report that demonstrated Illinois consumers will save over $100 million as a result of 

the Project.  (See 20 ILCS 3855/1-56.)  (See, e.g., Voting Records for Public Act 97-0096 

(available at http://www.ilga.gov/legislation/PA97-0096); Voting Records for Public Act 97-

0630 (available at http://www.ilga.gov/legislation/PA97-0630).)

The fundamental premise embraced by the General Assembly and the Governor is that 

the CCE facility should be able to enter into 30-year sourcing agreements with Illinois natural 

gas utilities to enable it to raise the $3 billion of equity and debt required for the Project to 

proceed.  (See 220 ILCS 9-220 (h-1), et seq.)  The framework for the development of the 

sourcing agreements between the utilities and the clean coal SNG brownfield facility was set 

forth in Public Act 97-0096, which Governor Quinn signed into law on July 13, 2011.  (See id.,

20 ILCS 3855/1-10.)

On October 11, 2011, pursuant to the framework set out in Public Act 97-0096, the IPA

sent an email to the Commission, among others, containing the IPA’s final draft sourcing 

agreement and a memorandum discussing the material terms approved by the IPA.  (See IPA 

Memorandum In Support Of Proposed Contracts (“IPA Memo”), subsequently filed with the 

Commission on eDocket on November 7, 2011.)  Following the conclusion of the process before 

the IPA and prior to the Commission issuing any substantive Order in the instant proceeding, the
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General Assembly considered and passed House Bill 691 with super-majorities in both 

chambers, which was signed into law by Governor Quinn on December 8, 2011 as Public Act 

97-0630.

Section 9-220(h-4) of the Public Utilities Act (“Act”) now provides:

“No later than 90 days after the Illinois Power Agency submits the final draft 
sourcing agreement pursuant to subsection (h-1), the Commission shall approve
a sourcing agreement containing (i) the capital costs, rate of return, and 
operations and maintenance costs established pursuant to subsection (h-3) 
and (ii) all other terms and conditions, rights, provisions, exceptions, and 
limitations contained in the final draft sourcing agreement; provided, 
however, the Commission shall correct typographical and scrivener's errors and 
modify the contract only as necessary to provide that the gas utility does not 
have the right to terminate the sourcing agreement due to any future events that 
may occur other than the clean coal SNG brownfield facility's failure to timely
meet milestones, uncured default, extended force majeure, or abandonment.  Once 
the sourcing agreement is approved, then the gas utility subject to that sourcing 
agreement shall have 45 days after the date of the Commission's approval to enter 
into the sourcing agreement.”  

(220 ILCS 9-220(h-4).)  (Emphasis added.)

B. The Commission’s Role Is Limited

In light of the recent legislation, the Act now clearly requires that the Commission accept 

the final draft sourcing agreement that was provided by the IPA as the foundation for the 

sourcing agreement that the Commission ultimately approves, and directs the Commission to 

make only very specific revisions.  It is telling that the General Assembly thought that the 

Commission’s authority to modify the sourcing agreement was so limited under the original 

statutory format established by Public Act 97-0096 that the General Assembly even had to 

explicitly authorize the Commission to correct typographical errors.  The expedited time table 

that the General Assembly gave to the Commission -- requiring that it finalize the sourcing 

agreement within just 90 days – also underscores that the Commission is not to look to 
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investigate, evaluate or “re-cut” the fundamental provisions of the IPA’s final draft sourcing 

agreement. (See id.)  Rather, the Commission only is to:

a. include the capital costs, operations and maintenance (“O&M”) 
costs, and rate of return, each determined in accordance with 
Section 9-220(h-3);

b. correct typographical and scrivener’s errors; and

c. modify the termination provisions to limit the circumstances under 
which the contract may be terminated.

(See 220 ILCS 9-220(h-4).)  All other terms, conditions, rights, provisions, exceptions, and 

limitations -- that is, everything else in the contract -- must remain exactly the same as was in 

the final draft sourcing agreement that was presented to the Commission by the IPA.  Any other 

modifications to the sourcing agreement would be beyond the Commission’s statutorily-defined 

limited role with respect to the sourcing agreement development process.  

This follows from the fundamental rule of administrative law: “The Commission derives 

its power and authority solely from the statute creating it, and it may not, by its own acts, extend 

its jurisdiction.”  (Sheffler v. Commonwealth Edison Co., 399 Ill. App. 3d 51, 60, 923 N.E.2d 

1259, 1268 (1st Dist. 2010), aff’d 955 N.E.2d 1110 (Ill. 2011); see also Harrison Tel. Co. v. Ill. 

Commerce Comm’n, 343 Ill. App. 3d 517, 523, 797 N.E.2d 183, 189 (5th Dist. 2003) (same), 

aff’d 212 Ill. 2d 237, 817 N.E.2d 479 (2004).  Consistent with the Commission’s very limited 

role, the Commission did not even attempt to take evidence in the instant proceeding, instead 

relying solely upon parties’ statements of their position; neither Staff nor any other party verified 

its statement of position.

On December 14, 2011, CCE filed with the Commission a Corrected Version of the Form 

of Agreement as Issued by the Illinois Power Agency (the “CCE Corrected Agreement”), and 

invited Staff and the other parties to contact CCE with any questions regarding the CCE 
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Corrected Agreement.  On December 16, 2011, Statements of Position were filed by the 

Commission Staff (“Staff”), Nicor, the IPA, and the Attorney General.  Neither Staff nor any 

other party contacted CCE prior to filing its Statement of Position.

The instant Verified Reply Comments of CCE explain how the CCE Corrected 

Agreement incorporates each of the revisions that the Commission is authorized to make to the 

final draft sourcing agreement that the IPA presented to the Commission and responds to the 

various Statement of Positions.

II.

The Commission Should Modify
The Final Draft Sourcing Agreement To Include

The Capital Costs, O&M Costs, And Rate Of Return That Have
Been Determined In Accordance With Section 9-220(h-3) Of The Act

The Act sets forth a specific role for the Commission at this time in determining three 

cost components that are to be included in the sourcing agreement: (a) the capital costs; (b) the 

O&M costs; and (c) the rate of return.  (See 220 ILCS 5/9-220(h-3).)  The processes for 

determining these components are now complete, and the Commission now should “fill in the 

blanks” for each component.

A. The Commission Should Incorporate The
Previously-Determined Capital Costs Into The Sourcing Agreement

Regarding the capital costs, the Act requires that the Commission simply incorporate the 

results of a process involving CCE and the Capital Development Board (“CDB”) into the IPA’s 

final draft sourcing agreement.  (See id.)
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1. The Commission Should Incorporate The CDB-Approved
Capital Costs Into The IPA’s Final Draft Sourcing Agreement

Schedule 5.2A of the IPA’s final draft sourcing agreement provides the mechanism to 

convert the capital costs to a per-MMBtu recovery charge.  As shown in that schedule, the capital 

costs and the capital structure are used to ultimately determine the actual cost of debt, which is 

added to the return on equity to derive the capital recovery component.

As required by the Act, the CDB, after working for months with its outside experts, 

confidentially submitted to the Commission a range of reasonable capital costs that could be 

included in the sourcing agreement.  CCE also provided the Commission with its estimate of 

capital costs for the Project.  Since CCE’s estimated capital costs fell within the range of capital 

costs deemed reasonable by the CDB, the Commission is to incorporate CCE’s capital costs into 

the sourcing agreement.  (220 ILCS 5/9-220(h-3).)  The CCE Corrected Agreement includes this 

capital cost figure in Schedule 5.2A, row (A).

2. The Commission Should Not Adopt
Other Parties’ Suggested Revisions Regarding
The Capital Costs In The Sourcing Agreement

Nicor’s first contention in its Statement of Position is that the capital structure shown in 

Schedule 5.2A reflecting 70% debt / 30% equity should be adjusted at a later date to reflect the 

actual capital structure for the facility financing.  (See Nicor Gas Statement of Position at 4). 

However, Schedule 5.2A in the CCE Corrected Agreement already reflects what CCE considers 

the most likely capital structure that will be used to finance the Project.  Moreover, the structure 

of CCE’s proposed Schedule 5.2A provides a disincentive for CCE to deviate from this capital 

structure in the actual financing:  If the debt percentage were to be lower than 70% (thus 

increasing the equity percentage), CCE’s base return on equity would decrease, since CCE has 

no means to increase the equity return beyond the fixed $.93/MMBtu.  Similarly, if the debt 
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percentage were to be higher than 70%, CCE would have no mechanism to recover the extra cost 

of debt based on the higher principal, since the maximum debt principal is set as well (only the 

final interest rate is used to determine the cost of debt).  Therefore, the Schedule 5.2A proposed 

by CCE, while not guaranteed to match precisely with the ultimate actual capital structure, would 

punish CCE if CCE were to deviate from its terms.

Nicor’s request that the capital charge be adjusted at some future time is contrary to law.  

(See Nicor Statement of Position at 6-9.)  The Act requires the return on equity to be set in the 

sourcing agreement as part of the current process, within 90 days after the IPA submitted the 

final draft sourcing agreement, and it must remain fixed for the duration of the sourcing 

agreement.  (See 220 ILCS 5/9-220(h-3).)  The only adjustment to be made to the capital 

recovery charge after the Commission approves the sourcing agreement is to account for the 

actual cost of debt, per 220 ILCS 5/9-220(h-3)(1)(B).  The Commission is not authorized to 

make any adjustments to the return on equity beyond this 90-day process.

Nicor’s second contention in its Statement of Position is that the Commission should 

modify the “billing determinant” provision in the final draft sourcing agreement related to the 

capital costs, essentially the divisor (volume of gas) to be used in Schedule 5.2A to derive the 

per-MMBtu capital recovery charge.  Staff makes a similar point in its Statement of Position. 

(See Staff Statement of Position at 15.)  However, as Staff recognizes, CCE’s risk under the 

terms of the IPA final draft sourcing agreement is that of under-recovery, not over-recovery, in 

that the billing determinant for the capital recovery charge is 42,064,500 MMBtu, but the Annual 

Contract Quantity for the two purchasing utilities is only 40,151,759 MMBtu.  (See id.)  This 

represents a shortfall of 1,912,741 MMBtu, or 5% of the contract volumes.  Nicor asserts that the 
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capital costs for the Project should be recovered across the entire projected annual output of the 

Project, rather than the volumes contracted by the purchasing utilities.  

Nicor’s request would have the Commission modify this provision to increase the divisor 

used in Schedule 5.2A, line (G) of the IPA’s final draft sourcing agreement from 43.5 Bcf 

(42,064,500 MMBtu) to 47,799,714 MMBtu.  (See Nicor Statement of Position at 6-9.)  Staff 

considers a range of such divisors and concludes that “the Commission should approve either (a) 

the IPA·s proposal to set base rates to recover 95.45% of its costs, or (b) to set base rates to 

recover any other percentage of costs between 84% and 100%, based on what the Commission 

determines to be a fair and reasonable allocation, given the complex provisions of the IPA’s 

Final Draft Sourcing Agreement.”  (See Staff Statement of Position at 18).

The suggestion of Nicor and Staff that the Commission modify the “billing determinant” 

provision in the IPA’s final draft sourcing agreement is contrary to law.  Section 5.2A of the 

IPA’s final draft sourcing agreement is perfectly clear: “For purposes of determining the Capital 

Component, the Annual Contract Quantity will be 43.5 Bcf.”  (See IPA Final Draft Sourcing 

Agreement at 21.)  This provision was discussed extensively in the mediation process before the 

IPA, and the IPA explained its rationale for its decision in the memorandum that it transmitted to 

the Commission accompanying the final draft sourcing agreement.

Public Act 97-0630, which was considered, passed and enacted after the IPA provided 

the final draft sourcing agreement to the Commission, modified the Act to contain a clear

mandate that other than the exemptions specifically identified, “the Commission shall approve . . 

.  all other terms and conditions, rights, provisions, exceptions, and limitations contained in the 

final draft sourcing agreement . . ..”  The capital cost billing determinant provision of the 

sourcing agreement must be preserved, and 43.5 bcf must be used as the billing determinant.
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Nicor attempts to further justify its position on having the Commission modify the billing 

determinant provision by claiming that the IPA’s final draft sourcing agreement is “contrary to 

fundamental cost causation principles.”  (Nicor Gas Statement of Position at 7.)  However, the 

principles to which Nicor refers are traditional utility ratemaking principles, and Nicor offers no 

citation or explanation as to why such principles should be applied to modify the IPA’s final 

draft sourcing agreement, which sets the rates for a non-utility entity in accordance with specific 

factors set forth by statute.  Further, even if such utility principles were applicable to the CCE 

Project, CCE is only assured of recovering its capital costs on the Annual Contract Quantity of 

SNG purchased by the Purchasing Utilities under the sourcing agreement.  CCE has no assurance 

that any volumes of SNG beyond that volume can be sold, let alone at a price which recovers the 

capital costs net of fuel, O&M, and other costs; thus, contrary to the Act, Nicor’s proposal would 

create a structure that would be designed in a manner that would not enable CCE to recover its 

capital costs through the sourcing agreement. (See 220 ILCS 5/9-220(h-3)(1): “A capital 

recovery charge approved by the Commission shall be recoverable by the clean coal SNG 

brownfield facility under a sourcing agreement. The capital recovery charge shall be comprised 

of capital costs and a reasonable rate of return”.)  

Moreover, as part of an involved set of negotiations with the parties and as noted above, 

CCE has already agreed a higher billing determinant than is technically allowed—the billing 

determinant for the capital recovery charge is 42,064,500 MMBtu, but the Annual Contract 

Quantity for the two purchasing utilities is 40,151,759 MMBtu—putting CCE at risk of under-

recovery.  Finally, the $100 million in guaranteed customer savings flows through only to the 

customers of the Purchasing Utilities, so even applying the utility ratemaking principles, it would 
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be appropriate to have the customers of the Purchasing Utilities pay the full capital costs 

associated with the Project.

B. The Commission Should Incorporate The
Previously-Determined O&M Costs Into The Sourcing Agreement

Just as with the capital costs, with regard to the O&M costs, the Act requires that the 

Commission incorporate into the IPA’s final draft sourcing agreement the results of a process 

involving CCE and the CDB.  (220 ILCS 5/9-220(h-3).)  

1. The Commission Should Incorporate The CDB-Approved
O&M Costs Into The IPA’s Final Draft Sourcing Agreement

As the Commission appropriately noted in its December 7, 2011 Interim Order in the 

instant proceeding (“Interim Order”), CCE’s O&M estimate fell “squarely within the range 

deemed reasonable” by the CDB, as a result, the Commission is to incorporate CCE’s O&M 

figure into the sourcing agreement.  (Interim Order at 10.)  The CCE Corrected Agreement 

includes the Commission-approved O&M cost figure in Schedule 5.2B, row (A).

2. The Commission Should Not Adopt
Other Parties’ Suggested Revisions Regarding
The O&M Costs In The Sourcing Agreement

Just as with the capital costs, with regard to the O&M costs, Nicor contends that the 

Commission should revise the billing determinant provision in the IPA’s draft sourcing 

agreement.  Nicor asserts that the O&M costs for the Project should be recovered across the 

entire projected annual output of the Project, rather than 43.5 bcf.  Just as with the capital 

component, CCE’s chief risk is under-recovery of O&M costs rather than over-recovery, as the 

current sum of annual contracted volumes is less than 43.5 bcf.

The IPA’s final draft sourcing agreement is perfectly clear in including the billing 

determinant provision in the determining the per-MMBtu O&M calculation: “For purposes of 
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determining the O&M Component, the Annual Contract Quantity will be 43.5 Bcf.”  (See IPA 

Final Draft Sourcing Agreement at 21, Section 5.2A.)  As with the capital component, the 

Commission lacks the statutory authority to modify the O&M billing determinant provision in 

the IPA’s final draft sourcing agreement.  (See 220 ILCS 5/9-220(h-4); 220 ILCS 5/9-220(h-

3)(2) (requiring Commission to approve O&M costs based comparison to Capital Development 

Board estimates).)

C. The Commission Should Incorporate The 
Previously-Determined Rate of Return Into The Sourcing Agreement

The Act specifically tasks the Commission with determining an appropriate rate of return 

to be included in the sourcing agreement.  (See 220 ILCS 5/9-220(h-3).)  The Commission 

already determined the base rate of return in the Interim Order.  (See Interim Order at 10.)  The 

CCE Corrected Agreement includes the Commission-approved base rate of return figure in 

Schedule 5.2A, row (K).  

Staff does not dispute that the Commission-approved base rate of return should be 

approved under the assumed 70-30 debt to equity ratio.  (See, e.g., Staff Statement of Position at 

24-25; Staff Proposed Schedule 5.2A, row (P).)  No party objects to this proposed revision. 

III.

The Commission Should Modify
The Final Draft Sourcing Agreement To Correct The Typographical Errors

Public Act 97-0630, which was considered, passed and enacted after the IPA provided 

the final draft sourcing agreement to the Commission, recognized that the final draft sourcing 

agreement provided by the IPA could contain typographical errors, and authorized the 

Commission to correct those errors.  (See 220 ILCS 5/9-220(h-4).)  It is significant that the 

General Assembly recognized that the Commission so lacked any inherent authority to change 
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the final draft sourcing agreement that the General Assembly even had to explicitly authorize the 

Commission to correct typographical errors.  

The CCE Corrected Agreement identifies a number of minor typographical errors, which 

were specified in a separate chart that CCE filed contemporaneously with the CCE Corrected 

Agreement.  The CCE Corrected Agreement contains additional formatting revisions, mostly 

underlining, which are not substantive and serve only to maintain consistency of style throughout 

the document.  

To be diligent in correcting the typographical errors in the IPA final draft sourcing 

agreement, CCE included in the CCE Corrected Agreement formatting revisions to the headings, 

instituting a universal style which underlined the headings, as well as the period following the 

heading (e.g., "3.2 Independent Engineer Certifications." became "3.2 Independent Engineer 

Certifications."; "3.4 Seller Milestone Dates." became "3.4 Seller Milestone Dates.") CCE’s 

“Summary Chart of Revisions” referenced these typographical errors in its first entry (“Section 

Headings passim”).  Apparently, neither Nicor nor the IPA understood this formatting revision to 

the headings, and neither contacted CCE to discuss what revisions were made to the headings.  

As a result, Nicor incorrectly suggests that the exclusion of specific references to the formatting 

corrections was “carelessness,” when instead it was intentional, to avoid clutter by limiting the 

chart’s specific references to revisions with the text of each section or subsection.  (See Nicor 

Gas’ Statement of Position, Exhibit C at 1.)  Likewise, the IPA incorrectly suggests that CCE 

was reviewing a “corrupted or incorrect version” of the sourcing agreement.  CCE’s proposed 

revisions to the headings are appropriate.
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The IPA does correctly note that the revisions to Section 12.5(a) and (b) in the CCE 

Corrected Agreement are inappropriate.  As a result, those revisions are not included in the CCE 

Further Corrected Agreement attached to CCE’s Draft Proposed Order.

IV.

The Commission Should Modify
The Final Draft Sourcing Agreement To Correct The Scrivener’s Errors

Public Act 97-0630, which was considered, passed and enacted after the IPA provided 

the final draft sourcing agreement to the Commission, also recognized that the final draft 

sourcing agreement provided by the IPA could contain scrivener’s errors, and authorized the 

Commission to correct those errors.  (See 220 ILCS 5/9-220(h-4).)

Under Illinois law, scrivener's errors (also defined as "clerical errors") are errors where 

the intent of parties to a contract or document is not reflected in the final writing.  (See, e.g., 

Gray v. Nat'l Restoration Sys., Inc., 354 Ill. App. 3d 345, 371, 820 N.E.2d 943, 965-66 (1st Dist. 

2004) (Campbell, J. dissenting) (collecting and summarizing rule from Illinois precedent).)  To 

wit, "Several Illinois cases have confronted the issue of a scrivener's error. In each instance, the 

correction was mechanical or technical in nature, not decisional or judgmental." (820 N.E. 2d at 

965; see also Schaffner v. 514 West Grant Pl. Condominium Ass'n Inc. III, 756 N.E.2d 854 (1st 

Dist. 2001) (similar summary of Illinois law); Dauderman v. Dauderman, 130 Ill. App. 2d 807, 

809, 263 N.E.2d 708, 710 (5th Dist. 1970) (inserting omitted phrase to harmonize particular term 

with the rest of the divorce decree).)

There were a number of scrivener’s errors that were identified in the CCE Corrected 

Agreement.  Specifically, CCE identified the following scrivener’s errors:
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A. Consolidation Of “Buyer’s Sharing 
Percentage” And “Buyer’s Allocated Percentage”

The sourcing agreement as it stands contains two different terms, “Buyer’s Sharing 

Percentage” and “Buyer’s Allocated Percentage,” which are used interchangeably.  (See CCE 

Corrected Agreement at 3, Section 1.4, at 8, Section 2.6, at 8-9, Subsections 2.7(b)(c)(d), at 9, 

Section 2.8, at 24, Subsection 5.5(a)(iv), at 24-25, Subsections 5.5(c)(i)(iii), at 25, Subsections 

5.5(d)(i)(ii)(iii)(v), at 26, Subsections 5.5(e)(i)(iii)(v), at 40, Subsections 12.7(c)(e).)  However, 

the term “Buyer’s Sharing Percentage” is not defined and, given the resolution of other issues, 

that term is redundant with the term “Buyer’s Allocated Percentage”.  The CCE Corrected 

Agreement changes all instances of “Buyer’s Sharing Percentage” to “Buyer’s Allocated 

Percentage”.  (See id.)

The “Buyer’s Allocated Percentage” is the mechanism used to divide up many contract 

quantities, such as SNG volumes, distributions from the consumer protection reserve account, 

and contract savings.  The additional term, “Buyer’s Sharing Percentage,” was introduced in the 

mediation process to address a potential situation where less than 100% of the Annual Contract 

Quantity (“ACQ”) of SNG would be allocated to the two buyers (Nicor and Ameren); that is, the 

“Buyer’s Allocated Percentage” would be less than 50%.  Under that situation, it was 

contemplated that the consumer protection reserve account distributions due to the utilities still 

would be distributed 100% to the two buyers.  Thus, it was thought that the Buyer’s Allocated 

Percentage would be less than the Buyer’s Sharing Percentage.

However, the IPA made a determination that the Buyer’s Allocated Percentage would be 

50% each for Nicor and Ameren.  (See IPA Memo at 17-18.)  Since the sum of the Buyer’s 

Allocated Percentages is 100%, the Buyer’s Allocated Percentage would equal the Buyer’s 

Sharing Percentage; there is no need to use the term Buyer’s Sharing Percentage.  Therefore,
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these two terms are consolidated in the CCE Corrected Agreement.  There are no parties in 

disagreement on this correction.

B. Clarification Of “Applicable MCQ” vs. “MCQ”

The term “Monthly Contract Quantity” or “MCQ” is used throughout the sourcing 

agreement to describe the combined amount of substitute natural gas (“SNG”) the participating 

utilities must purchase in a given month, and is a calculated value based upon known inputs.  

Section 2.1(a) describes how the MCQ may be increased to a higher value, known as the 

“Increased MCQ” under certain circumstances.  Therefore in any given month, the utilities’ 

purchase obligation may be equal to the MCQ or the Increased MCQ -- the maximum value in 

effect in a particular month is defined as the “Applicable MCQ.”  Likewise, under the IPA final 

draft sourcing agreement, certain sections within the body of the sourcing agreement dealing 

with the purchase obligation improperly reference the MCQ, rather than the Applicable MCQ; 

these references would not be accurate if the Increased MCQ were in effect.  Specifically, 

changing certain uses of “MCQ” to “Applicable MCQ” as reflected in the CCE Corrected 

Agreement will serve to clarify:

 Buyer needs to pay for Conforming SNG delivered to title transfer point up to 
the Applicable MCQ (see CCE Corrected Agreement at 4, Subsection 2.1(b));

 Seller may nominate SNG up to the Applicable MCQ (see CCE Corrected 
Agreement at 5, Subsection 2.2(b));

 Seller may not sell SNG to any other party until Applicable MCQ is satisfied 
in a given month (see CCE Corrected Agreement at 5, Subsection 2.2(c));

 SNG in excess of Applicable MCQ is Incremental Production (see CCE 
Corrected Agreement at 6, Subsection 2.2(e)); and

 Buyer is to pay Seller for Conforming SNG up to the Applicable MCQ in a 
given month (see CCE Corrected Agreement at 21, Subsection 5.1).
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 The Monthly Delivered Quantity (“MDQ”) is not to exceed the Applicable 
MCQ in a given month. (See CCE Corrected Agreement, Definitions section 
at 11.) 

The IPA asserts that it “objects” to each of the corrections involving the use of the term 

“Applicable MCQ” in CCE’s Corrected Sourcing Agreement.  (See IPA Statement of Position, 

Exhibit 2 at 2-4.)  In each instance, the reason given is the same:

The IPA selected Ameren’s proposed terms for Section 2.1(b), which did not
include the word “Applicable”. The proposed change is thus a substantive 
alteration to the Form SNG Agreement circulated by the IPA..

(IPA Statement of Position at 2-4.)

Respectfully, the IPA’s purported rationale for opposing the correction to this scrivener’s 

error is flawed at several levels.  First, the author of the scrivener’s error is irrelevant.  

Attributing the authorship of the sections in question to Ameren does nothing to negate the 

likelihood that this is a scrivener’s error; Ameren may have intentionally or unintentionally 

inserted language into the sourcing agreement.  Notably, Ameren did not object to CCE’s 

proposed correction.  Second, the IPA failed to evaluate the substance of the error.  Rather 

than try to determine whether the proposed revision would give the sourcing agreement the 

intended meaning, the IPA improperly focused solely upon the mechanics of the IPA’s own 

drafting.  

As noted above, in determining whether a scrivener’s error exists, the Commission must 

determine whether it appears that the section at issue properly yields the result intended by the 

parties.  (See, e.g., Dauderman, 130 Ill. App. 2d at 809.)  Here, the IPA has not evaluated the 

impact of this error, which results in a number of unintended consequences.  Finally, the IPA 

failed to accurately incorporate the language it claims to have accepted in the final draft 

sourcing agreement.  In Ameren’s final draft proposed sourcing agreement delivered to the IPA 

on October 6, 2011, Ameren incorporated every single one of the uses of “Applicable MCQ” that 
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CCE included in the CCE Corrected Agreement.  IPA asserted in its Statement of Position that it 

had accepted Ameren’s version of these sections (see IPA Exhibit 2 at 1), but the IPA did not 

properly transcribe the word “Applicable” to modify MCQ -- this a classic example of a 

scrivener’s error.  The correction to Applicable MCQ is a necessary correction of scrivener’s 

errors required to reflect the actual agreement of the parties and the decision of the IPA as well 

as to ensure self-consistency within the draft sourcing agreement itself.

Significantly, Staff supports CCE’s corrections to Applicable MCQ.  (See Staff Statement 

of Position, Exhibit D at 1-2.)

C. Accurate Calculation Of “Maximum DCQ”

In many instances throughout the IPA’s final draft sourcing agreement, the value for the 

“Maximum DCQ” -- the maximum daily amount that the two Purchasing Utilities collectively 

must buy -- is miscalculated, having been multiplied twice by the Buyer’s Allocated Percentage, 

when it is applied to a single Buyer.  (See CCE Corrected Agreement at 5, Subsection 2.2(c) and 

Definitions section at 10, “Maximum DCQ”.)

For most of the quantities used in the sourcing agreement (such as MCQ, ACQ, Contract 

Savings Guaranty Amount, etc.) the quantity in the definition is a “combined” or “total” value 

that describes the quantity for all Purchasing Utilities.  Then, when the term is used in the body 

of the agreement, it is typically multiplied by the Buyer’s Allocated Percentage in order to 

determine the applicable amount for each utility.  (See, e.g., CCE Corrected Agreement 

Definitions section at 11, “Monthly Contract Quantity”, and at 4, Subsection 2.1(a) (where the 

MCQ is multiplied by the Buyer’s Allocated Percentage),  Definitions section at 1, “Annual 

Contract Quantity”, and at 4, Section 2.1 (where the ACQ is multiplied by the Buyer’s Allocated 

Percentage), Definitions section at 5, “Contract Savings Guaranty Amount”, and at 8, Section 2.6 
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(where the Contract Savings Guaranty Amount is multiplied by the Buyer’s Allocated 

Percentage).)

However, in the instance of “Maximum DCQ,” the factor of “Buyer’s Allocated 

Percentage” appears both in the definition as well as in some of the places in the contract body 

where it is referenced.  (See CCE Corrected Agreement, Definitions section at 10; CCE 

Corrected Agreement at 4, Subsection 2.1(a), at 5, Subsection 2.2(b) and (c).)  As written in the 

IPA final draft sourcing agreement, the maximum daily contract amount improperly would be 

multiplied twice by the Buyer’s Allocated Percentage, which would result in an improper and 

unintended reduction of the amount by 50%.

This scrivener’s error can be remedied easily by removing the reference to Buyer’s 

Allocated Percentage in the definition of “Maximum DCQ” and adding it back into Section 

2.2(c), the one place in the sourcing agreement where it is missing.  (See CCE Corrected 

Agreement Definitions section at 10, and at 5, Subsection 2.2(c).)

The IPA contends that there is no scrivener’s error because “Ameren’s proposed 

definition for ‘‘Maximum DCQ’ contained the words ‘‘of the Buyer’s Allocated Percentage’, 

and the IPA selected Ameren’s proposal for this definition.”  However, the attribution of the 

language to a third party on the IPA’s part does not negate the possibility of a scrivener’s error in 

the third-party language.  

The magnitude of the error, if uncorrected, is serious.  Looking at the specific numbers in 

the IPA’s final draft sourcing agreement:
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Monthly Annualized Average (MAA) = 3,345,980 MMBtu

Buyer’s Allocated Percentage = 50%

Maximum DCQ = MAA * 110% * 50% / 30 
   = 61,343 MMBtu (for a 30-day month)

Maximum DCQ x Buyer’s Allocated Percentage = 30,671 MMBtu

Maximum total yearly deliveries to 2 utilities = 30,671 MMBtu x 365 days x 2
    = 22,389,830 MMBtu

Annual Contract Quantity = 40,151,759 MMBtu

As this analysis demonstrates, the IPA’s final draft sourcing agreement would only 

provide for 22.4 million MMBtus to be sold to all Purchasing Utilities.  This is approximately 

half of the Annual Contract Quantity, which is the utilities’ combined annual purchasing 

obligation.  The current inaccurate calculation of Maximum DCQ renders the draft sourcing 

agreement internally contradictory and non-compliant with the Public Act (since it does not 

obligate sufficient purchase obligations from the Participating Utilities).

Notably, Staff agrees with CCE’s correction to Maximum DCQ..  (See Staff Statement of 

Position Exhibit D at 2.)

D. Clarification That “Title Transfer Point”
Is Distinct From “Receiving Pipeline”

In the IPA final draft sourcing agreement, Sections 4.2 and 4.8 incorrectly suggest that 

the Receiving Pipeline and Title Transfer Point are synonymous.  The Receiving Pipeline is 

separate and distinct from the Title Transfer Point.  The definition of “Receiving Pipeline”

makes clear that this term refers to the set of pipeline facilities, mutually agreed to by Buyer and 

Seller, which is used for “transportation and ultimately for delivery” of SNG to Buyer at the Title 

Transfer Point.  (See CCE Corrected Agreement, Definitions section at 15.)  Likewise, the IPA 

Memo clearly indicated that these are separate concepts.  (See IPA Memo at 7 (“The IPA 
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adopted terms in the agreement that requires the parties to negotiation [sic] in good faith, and to 

mutually agree at a later date on both the receiving pipeline and the title transfer point.  

Recognizing that the SNG brownfield facility will not even begin construction for almost four 

years, the IPA deemed it reasonable and equitable to let the parties agree at a later date on the 

appropriate receiving pipeline and title transfer point.”)

However, the wording of Section 4.2 in the IPA final draft sourcing agreement obfuscates 

this distinction, stating “if the SNG is not accepted by the Receiving Pipeline at the Title 

Transfer Point.”  As reflected in the CCE Corrected Sourcing Agreement, the addition of the 

phrase “or is not delivered to” in Section 4.2 will serve to ensure that the definitions of Receiving 

Pipeline and Title Transfer Point are consistent throughout the sourcing agreement.  (See CCE 

Corrected Agreement at 14.)

The IPA asserts that there is no scrivener’s error in Section 4.2, stating, “No party 

proposed the insertion of the word “Conforming” to Section 4.2, and the addition will alter the 

meaning of Section 4.2… In addition, adding the language “or is not delivered to” changes the 

meaning of Section 4.2.  Both changes are substantive alterations to the contract.”  (See IPA 

Statement of Position, Exhibit 2 at 1-2.)  Nicor likewise  asserts that with CCE’s addition of the 

word “Conforming” to Section 4.2, the gas utilities would be “obligated for gas tendered by CCE 

that the interstate pipeline will not take.”  Section 4.2 specifies that only “Conforming SNG” can 

trigger a “delivery” and thus a payment obligation, and “Conforming SNG” is defined as “SNG 

accepted by the Receiving Pipeline for further transportation on the Receiving Pipeline’s pipeline 

system.”  Nevertheless, CCE would be willing to agree that the addition of the word 

“Conforming” in Section 4.2 is not necessary, and CCE’s Further Corrected Agreement does not 

contain this revision..
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Regarding the IPA’s objection to including the language “or is not delivered to” in 

Section 4.2, CCE agrees that the inserted language modifies the meaning of Section 4.2, but that 

modification simply removes the contradiction with the definition of Receiving Pipeline, and is 

thus a needed and appropriate correction to a scrivener’s error.

Section 4.8 also requires a minor correction for clarity.  The first clause in Section 4.8 of 

the IPA final draft sourcing agreement specifies that the Parties are to mutually agree upon the 

delivery point for Conforming SNG known as the “Title Transfer Point”.  The second clause 

goes on to say that the delivery point “shall be at the point of interconnection between…”  This 

is a logical inconsistency where on one hand, the Title Transfer Point is selected through a 

negotiation, and on the other hand it is specifically defined in the sourcing agreement.  The 

discussion of “Title Transfer Point” in the IPA Memo makes it clear that the IPA intended for the 

parties to mutually agree upon the delivery point.  (See IPA Memo at 7.)

As reflected in the CCE Corrected Agreement, the insertion of the word “designated,” in 

Section 4.8 removes the logical inconsistency and clarifies that the parties are to agree upon the 

delivery point.  (See CCE Corrected Agreement at 18.)  

Neither Staff nor any of the parties disagree with this correction.

E. Correction Regarding Acceptance vs. Delivery Of SNG

This change is needed in Section 5.1 to ensure consistency with other parts of the 

agreement regarding the utilities purchase obligation.  

Some of the other sections of the sourcing agreement which address this obligation are as 

follows:

 Section 2.1(a): “Buyer shall purchase and take the Buyer’s Allocated 
Percentage of the Conforming SNG tendered at the Title Transfer Point by 
Seller on a monthly basis, up to the Buyer’s Allocated Percentage of the 
Applicable MCQ....”  (Emphasis added.)
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 Section 2.1(a) “Notwithstanding anything to the contrary in the foregoing, in 
each month Buyer shall be obligated to take and pay for the Buyer’s Allocated 
Percentage of the Conforming SNG tendered by Seller at the Title Transfer 
Point for Buyer…”  (Emphasis added.)

 Section 2.1(b): “Buyer shall pay for the Buyer’s Allocated Percentage of the 
Conforming SNG tendered by Seller to the Title Transfer Point up to the 
Buyer’s Allocated Percentage of the Applicable MCQ in any contract 
month...”  (Emphasis added.)

 Section 2.1(d): “Buyer shall accept and assume title to Conforming SNG that 
is delivered to Buyer at the Title Transfer Point and sold to Buyer in 
accordance with Section 2.1(a) (Purchase Obligation).”  (Emphasis added.)

There is no ambiguity in any of these provisions preceding Section 5.1 that the Buyer’s 

acceptance of the Conforming SNG is automatic once Conforming SNG is “delivered” or 

“tendered” to the Title Transfer Point.  However, the current language in Section 5.1 contains a 

scrivener’s error in that it could be improperly misconstrued to imply a voluntary act of 

“acceptance” on the part of the Buyer.  In order to remain consistent with Sections 2.1(a), 2.1(b), 

and 2.1(d), Section 5.1’s language should be clarified as shown in the CCE Corrected Agreement 

to read: “…Conforming SNG delivered to the Title Transfer Point…”

Nicor asserts that there is confusion regarding a circumstance where Conforming SNG is 

tendered but not accepted.  (See Nicor Gas Statement of Position, Exhibit C at 2.)  However, the 

sourcing agreement is clear that the utility shall accept all such conforming gas tendered to the 

title transfer point.

The IPA likewise objects to this correction to Section 5.1.  (See IPA Statement of 

Position, Exhibit 2 at 3.)  The IPA states only that “The insertion of the words ‘delivered to’

change [sic] the substantive meaning of 5.1, and are thus a substantive alteration to the Form 

SNG Agreement circulated by the IPA.”  (Id.)  CCE disagrees that the change to correct the 

scrivener’s error is substantive; the utility’s acceptance obligation is clear based on repeated 

provisions (including as noted in Sections 2.1(a), 2.1(b), and 2.1(d)) indicating that the utility 
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“shall” take and pay for the Conforming SNG.  The modification to Section 5.1 is necessary to 

remove the possibility of a contradiction with those sections of the draft sourcing agreement.

ICC Staff in its December 16, 2011 filing suggests the insertion of “Applicable” rather 

than “delivered to” or “accepted at” in this section.  CCE disagrees that “Applicable” is a useful 

correction to this section, as the term is not used elsewhere in the sourcing agreement in this 

context and the agreement is clear in other sections that the purchase obligation is to be based 

upon Conforming SNG delivered to the Title Transfer Point.

F. Correction Regarding The Reference
Year Used To Calculate O&M Escalation

The IPA final draft sourcing agreement suggests that the calculation of the base O&M 

costs is done in “2010 dollars”.  (See CCE Corrected Agreement at 14.)  However, the base 

O&M cost estimates submitted to the Commission by both CCE and the CDB were in 2011 

dollars.  (See Staff Motion to Take Administrative Notice, Att. 1(a) at 1, 1(b) at 4.)  As a result, 

the O&M cost approved by the Commission in the Interim Order to be included in the sourcing 

agreement was in 2011 dollars.  (See Interim Order at 11.)  As reflected in the CCE Corrected 

Agreement, to avoid double-counting inflation, the reference in the sourcing agreement should 

be to 2011 dollars.  (See CCE Corrected Agreement at 14.)  

Neither Staff nor any of the parties disagree with this correction.

G. Clarification Of The Fuel Component Calculation  

The calculation of the fuel component of the price both in the body of the IPA final draft 

sourcing agreement and in Schedule 5.2C need to be revised to reflect that CCE is to recover its 

actual cost of fuel.
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It is undisputed that CCE is to pass through its actual cost of fuel.  This is recognized in 

the Act, in the sourcing agreement itself, and in the IPA Memo.  (See 220 ILCS 5/9-220(h-1)(8), 

CCE Corrected Agreement at 22, Subsection 5.2(C), IPA Memo at 14.)  

As acknowledged in the IPA Memo, the mechanism to calculate and incorporate the 

actual cost of fuel on a monthly basis is set forth in Schedule 5.2C.  (See IPA Memo at 6.)  

However, the IPA final draft sourcing agreement failed to reference Schedule 5.2C in the body 

of the agreement.  As reflected in the CCE Corrected Agreement, adding the reference to 

Schedule 5.2(C) at page 28 corrects this omission.

As with all other costs, the means by which CCE recovers the fuel costs is on a per-

MMBtu basis for Conforming SNG produced and delivered to the Title Transfer Point.  Because 

the energy efficiency of the Project is not 100%, the number of MMBtus of SNG output will be 

lower than the number of MMBtus of fuel input.  The calculation in Item # 4 in Schedule 5.2C of 

the IPA final draft sourcing agreement has a scrivener’s error which would calculate the fuel 

costs based upon MMBtus of fuel input, resulting in an under-recovery of fuel costs.  

As written in the IPA final draft sourcing agreement, Item # 4 calls for dividing the total 

cost of all fuels by the total MMBtus of fuels consumed; this will derive the average price for all 

fuel inputs to the clean coal SNG brownfield facility on a per-MMBtu basis.  That is, under the 

terms of the IPA final draft sourcing agreement, CCE would under-recover fuel costs with the 

formula as written, proportional to the actual efficiency of the Project.

As reflected in the CCE Corrected Agreement, the actual fuel costs on a per-MMBtu 

basis for SNG output can be properly calculated by changing the divisor in Item # 4 of Schedule 

5.2C to be the number of MMBtus of Conforming SNG produced, rather than the fuel consumed.  

(See CCE Corrected Agreement at Schedule 5.2C.)  
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Staff agrees with CCE’s position that the fuel component is improperly calculated in 

Schedule 5.2C as a result of scrivener’s errors.  (See Staff Statement of Position at 9-10.)  

However, Staff goes on to argue that CCE’s suggested corrections are also incorrect, claiming 

that the formula will result in 100% of the fuel costs being recovered by 84% of the projected 

annual output.  (See Staff Statement of Position at 10-12.)  

Respectfully, Staff is incorrect.  It appears that Staff has misinterpreted of the volume of 

“Conforming SNG.”  In the IPA’s final draft sourcing agreement, Conforming SNG is defined as 

“SNG accepted by the Receiving Pipeline for further transportation on the Receiving Pipeline’s 

pipeline system.”  (See IPA Final Draft Sourcing Agreement Schedule I at 4 (Definitions).)  The 

critical distinction here is that Conforming SNG is the sum total of both the volumes contracted 

by the utilities (84% of projected annual output) plus Incremental Production, which is defined 

as “production of Conforming SNG on any Day in excess of the Maximum DCQ on any Gas 

Day, in any month in excess of the Applicable MCQ for such month, or in excess of the ACQ in 

any Contract Year.”  (See id. at 8-9.)  This means that using the volume of Conforming SNG as 

the denominator in the calculation for Schedule 5.2C in the CCE Corrected Agreement is 

appropriate, since it will properly represent 100% of the SNG produced.  

Thus, when the total price of all fuel inputs is used as the numerator as reflected in the 

CCE Corrected Agreement, the resulting number will be the average fuel price across the volume 

of all Conforming SNG produced: both contract volumes and incremental production.  Further,

the fuel cost recovered in Section 5.2C of the sourcing agreement will properly be proportionate 

to the amount of fuel used to produce contract SNG volumes, exclusive of Incremental 

Production volumes (which cost is recovered via the calculation of Net Incremental Revenues).  
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Therefore, no revisions are needed to the Schedule 5.2C contained in CCE’s Corrected Sourcing 

Agreement.

No other party disagrees with the modification suggested by CCE.

H. Clarification Of Notice To Proceed References

The sourcing agreement has a definition of “Notice to Proceed,” which describes the 

instance when CCE provides its Engineering, Procurement, and Construction (EPC) firm(s) with 

the full release on the scope of services to construct the Project.  (See CCE Corrected Agreement, 

Definitions section at 12.)  This definition is used at numerous times in the sourcing agreement, 

most significantly as a Seller Milestone in Section 3.4. (See CCE Corrected Agreement at 20.)  

However, in two places in the IPA final draft sourcing agreement -- in Section 6.1(b) and in 

Section 12.7(a) -- there is a reference to “a notice to proceed to construction,” without capital 

letters.  (See CCE Corrected Agreement at 27, 40.)  This term is synonymous with the definition 

of “Notice to Proceed” and should be replaced with the defined term to avoid any ambiguity.

The IPA contends that it accepted Ameren’s language for Section 6 .1(b) and 

12.7(a) with regards to the phrasing of notice to proceed.  (See IPA Comments Exhibit 2 at 2.)  

For the reasons stated above, Ameren’s language accepted by the IPA in the final draft sourcing 

agreement contained a scrivener’s error, and should be corrected as per the CCE Corrected 

Sourcing Agreement.

Staff takes no position regarding this correction and no other party comments.

I. Correction To Remove Reference To A Nonexistent Exhibit 1

Section 14.1(b) of the IPA final draft sourcing agreement contains a reference to 

Exhibit 1, which is indicated to be a form of consent to assignment of the agreement.  This 

Exhibit was not included with the sourcing agreement.  Accordingly, the suggested correction in 
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the CCE Corrected Sourcing Agreement restates the consent to assignment without referencing 

Exhibit 1.  (See CCE Corrected Sourcing Agreement at 43.)  There are no parties in disagreement 

that the last sentence of the paragraph needs to be restated to accommodate this missing 

reference.

Nicor asserts that CCE’s revisions do not correct errors, stating: “CCE’s change is 

inappropriate because it deprives the utilities of the right to advance their positions concerning 

the form and substance of a reasonable non-disturbance agreement.”  (Nicor Gas Statement of 

Position, Exhibit C at 2.)  The IPA takes the position the phrase “and Buyer” should be included 

in both the first and last sentence of the paragraph.  (See IPA Comments, Exhibit 3 at 2.)  

However, the draft sourcing agreement transmitted by the IPA had the phrase “and 

Buyer” struck out, indicating that it was intended to be deleted.  It is only a scrivener’s error that 

the “clean” version of the draft sourcing agreement showed the phrase at all.  The CCE 

Corrected Sourcing Agreement accepts the IPA’s deletion of the phrase “and Buyer” in the first 

sentence of Section 14.1(b), and modifies the last sentence of the same paragraph to remain 

consistent with the first sentence.

Commission Staff takes almost the same position as the IPA but recommends 

maintaining the reference to Exhibit 1 as an alternative.  (See Staff Statement of Position at 29.)  

In addition to the reiterating the prior objections with the insertion of “and Buyer” as inconsistent 

with the terms that were shown in the IPA’s final draft sourcing agreement,  CCE contends that a 

continuing reference to a nonexistent Exhibit 1 in the draft sourcing agreement is confusing.  

Further, there is no mechanism in the Act that would authorize the Commission to create and 

incorporate such an exhibit.
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J. Addition Of Definition Of “Annualized Daily Average”  Article 

2.2(c) of the IPA final draft sourcing agreement introduced a new term -- the “Annualized Daily 

Average” -- to describe a particular aspect of the Seller’s SNG delivery.  (See CCE Draft 

Sourcing Agreement at 2.2(c), p. 5.)  While this term is capitalized in the body of the sourcing 

agreement, it is not defined.  However, there does exist a definition of “Monthly Annualized 

Average,” (See CCE Corrected Agreement, Definitions section at 10.)  To correct this omission, 

the verbiage from Monthly Annualized Average was used as the basis for developing the

definition of “Annualized Daily Average” in the CCE Corrected Agreement, replacing the 

monthly quantity with the equivalent daily quantity.  (See CCE Corrected Agreement, 

Definitions section at 2.)

The IPA suggests an alternate correction: “The term “Annualized Daily Average”, used 

in the Form SNG Agreement was a scrivener’s error, and should have said “Maximum DCQ”. 

Therefore, no definition of “Annualized Daily Average” is required or appropriate.”  (See IPA 

Comments, Exhibit 2 at 3.)  CCE agrees that this change also would fix the scrivener’s error.

K. Clarification Of Definition Of “Title Transfer Point”

Throughout the Definitions section of the sourcing agreement, whenever there is a 

reference to a Section of the agreement for the definition, the sourcing agreement uses the phrase 

“has the meaning specified in” to refer back to the relevant Section.  This correction conforms 

the “Title Transfer Point” definition, using the same language to refer back to the process in 

Section 4.8 for mutually agreeing upon a Title Transfer Point.  (See CCE Corrected Sourcing 

Agreement, Definition section at 16.)  There are no parties in disagreement on this correction.  
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L. Clarification Of Definition Of 
“Transportation and Marketing Component”

The correction to the definition of “Transportation and Marketing Component” conforms 

the language used to refer back to the process in Section 5.2 for determining the Transportation 

and Marketing Component.  (See CCE Corrected Sourcing Agreement, Definition section at 16.)  

There are no parties in disagreement on this correction.

M. Deletion Of Schedule Entitled
“Annex A: Monthly Contract Quantity”

  
The schedule entitled “Annex A: Monthly Contract Quantity” contained in the IPA final 

draft sourcing agreement following Schedule 14.1(b) is extraneous.  It is not referenced in the 

sourcing agreement, and its original function was subsumed by the current Schedule 2.1A.  

Therefore, as shown in the CCE Corrected Agreement, this schedule should be deleted.  (See 

CCE Corrected Sourcing Agreement at Schedule 2.1A.)  There are no parties in disagreement on 

this correction.

V.

The Commission Should Modify
The Final Draft Sourcing Agreement Regarding

The Circumstances Under Which The Sourcing Agreement May Be Terminated

Public Act 97-0630, which was considered, passed, and enacted after the IPA provided 

the final draft sourcing agreement to the Commission, recognized that the final draft sourcing 

agreement provided by the IPA inappropriately allowed for the sourcing agreement to be 

terminated under certain circumstances.  As a result, the Act now directs the Commission to 

modify those termination provisions:

“. . . the Commission shall correct typographical and scrivener's errors and 
modify the contract only as necessary to provide that the gas utility does not 
have the right to terminate the sourcing agreement due to any future events 
that may occur other than the clean coal SNG brownfield facility's failure to 
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timely meet milestones, uncured default, extended force majeure, or 
abandonment.”  (220 ILCS 9-220(h-4).)  (Emphasis added.)

Thus, the Commission is to modify the IPA final draft sourcing agreement to limit the 

utilities’ ability to terminate the agreement only to the following circumstances:

a. CCE’s failure to timely meet milestones (as is reflected in Section 1.2(a), 
(b), (f));

b. CCE being in default, and failing to cure that default (as is reflected in 
Section 1.2(c));

c. an extended force majeure event (as is reflected in Section 1.2(e)); and

d. CCE abandoning the Project (as is reflected in Section 1.2(g)).

(See 220 ILCS 5/9-220(h-4).)

The IPA’s final draft sourcing agreement contains two termination provisions that are 

outside the list of authorized reasons for termination.

a. Section 1.2(h) in the IPA’s final draft sourcing agreement describes a right 
of termination based upon future governmental action.  (See CCE 
Corrected Sourcing Agreement at 2-3); and 

b. Section 14.20 IPA’s final draft sourcing agreement indicates that the 
sourcing agreement is to be terminated if individual provisions are deemed 
invalid.  (See CCE Corrected Sourcing Agreement at 49.)

As reflected in the CCE Corrected Agreement, to modify the termination provisions in 

accordance with the Act, the Commission should delete Section 1.2(h) and Section 14.20. (See 

CCE Corrected Sourcing Agreement at 2-3, 49.)

Nicor makes a halfhearted argument that it is due to a scrivener's error that the 

termination provision in 1.2(h) of the draft sourcing agreement was not instead placed in the 

Defaults section of the agreement.  (See Nicor Statement of Position Exhibit C at 3.)  This is 

simply an attempt to avoid the effect of Public Act 97-0630 by modifying only the form of the 

agreement, requesting that the Commission ignore the effect. Even if this termination provision 
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were housed in another section of the agreement, the substance of section 1.2(h) would still be 

that which the Commission now is directed to remove. This argument should be rejected 

outright.

Nicor also asserts that the removal of Section 14.20 is inappropriate, stating: “It is a 

standard provision addressing a contract construction issue.”  Nicor suggests that the provision 

should be retained because it was originally authored by CCE in an early draft of the sourcing 

agreement.  (See Nicor Statement of Position, Exhibit C at 2.)  Staff also disagrees with 

removing this provision.  (See Staff Statement of Position at 23-24; id., Exhibit C at 2.)

CCE does not dispute that the language currently in 14.20 was originally part of its 

proposal.  The same provision was then later withdrawn by CCE during the negotiations when it 

became clear that the utilities in fact viewed the language as a termination clause, and intended 

to use it that way.  For example, the utilities might maintain that the any government action that 

diminished their ability to fully recovery their costs would result in Section 2.11 (Prudence 

Protection) becoming unenforceable, allowing the utilities to terminate the contract.  The plain 

language of the Act as modified by Public Act 97-0630 requires that the Commission modify the 

IPA’s final draft sourcing agreement to prevent such a result.

Because the Act now specifically provides that “the gas utility does not have the right to 

terminate the sourcing agreement due to any future events that may occur other than the clean 

coal SNG brownfield facility’s failure to timely meet milestones, uncured default, extended force 

majeure, or abandonment,” CCE is requesting that Section 14.20 be deleted in light of the 

utilities’ articulated position that such provision is a basis to terminate the sourcing agreement.  

Accordingly, deletion of Section 14.20 is required by the Act to eliminate any future 
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interpretation of this clause as giving rise to the ability to terminate the sourcing agreement 

which is expressly contrary to the requirements of the Act.

VI.

The Commission Does Not Have Authority To Further Modify
The Terms Of The Final Draft Sourcing Agreement As Proposed By Staff And The AG

Section 9-220(h-4) of the Act that “the Commission shall approve . . . all other terms 

and conditions, rights, provisions, exceptions, and limitations contained in the final draft 

sourcing agreement.”  220 ILCS 5/9-220(h-4).  The additional revisions proposed by Staff and 

the AG are contrary to the explicit statutory limit upon the Commission’s authority.

A. The Commission Does Not Have Authority To Further Modify The
Terms Of The Final Draft Sourcing Agreement As Proposed By Staff

Staff proposes numerous additional changes to the draft sourcing agreement that are 

outside of the statutory purview of the Commission.  In its Statement of Position, Staff makes a 

number of suggestions for modifications to the following fundamental provisions in the sourcing 

agreement: (A) the Savings Guarantee, (B) the Base Overage Amount, and (C) the Projected 

Output and Annual Contract Quantity.  (See Staff Statement of Position at 4-21.)  As Staff itself 

seems to recognize, each of these proposed modifications is contrary to the specific provision in 

Section 9-220(h-4) of the Act limiting the Commission’s ability to modify the IPA’s final draft 

sourcing agreement.  (See id. at 3 (“It is not clear to the Staff that the matter discussed infra is 

clearly within the Commission’s authority to impose under Section 9-220(h-4) as amended”), 9 

(identifying an error that may not be a scrivener’s error), 19-21 (requesting the Commission 

direct CCE to modify component of Sourcing Agreement); see also 220 ILCS 5/9-220(h-4).)

Staff asserts that there is a potential scenario under which the clean coal SNG brownfield 

facility would not achieve the $100 million Savings Guarantee during the course of the 30-year 
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sourcing agreement, and would also lack the assets to fulfill that obligation at the time of 

contract expiry.  (See Staff Statement of Positions at 3-8.)  The Act requires that the SNG 

brownfield facility guarantee the $100 million savings requirement, but does not specify the 

means by which that guarantee is to be enforced.  (See 220 ILCS 5/9-220(h-2)(6).)  Like the 

other terms and conditions in the IPA’s final draft sourcing agreement, the mechanism for 

enforcing the Savings Guarantee was the subject of negotiations and mediation during the IPA 

process of developing the final draft sourcing agreement, taking into account the scenario 

considered by Staff and many others.  The IPA’s decision on this issue is codified in Sections 

2.6, 2.7, and 2.8.  (See IPA Final Draft Sourcing Agreement at 8-9.)  Staff does not and cannot 

identify any authority for the Commission to modify this provision of the final draft sourcing 

agreement.  There simply is no statutory authority for the Commission to substitute its judgment 

(or that of its Staff) to modify the Savings Guarantee provisions.

Staff suggests that the figure calculated by the IPA in the draft sourcing agreement for 

Base Overage Amount is overstated, not due to a scrivener’s error, but rather because Staff 

disagrees with the calculation.  (See Staff Statement of Position at 8-9.)  As with the other 

revisions proposed Staff, the Commission lacks the authority to modify this term of the final 

draft sourcing agreement, and Staff makes no attempt to suggest otherwise.  The calculation of 

Base Overage Amount required the IPA to engage in a certain amount of extrapolation, and 

include a number of assumptions to arrive at its figure.  Staff acknowledges that to perform the 

calculation “the amount of non-utility revenues collected from transportation customers for 

unbundled gas sales is unknown, and therefore must be imputed.”  (Id. at 11.)  The IPA, with its 

expertise in energy procurement and involvement with the Project and the related legislative 
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process, was well-equipped to impute the figures for these calculations, and the law requires all 

parties to accept its judgment, despite any disagreement on specifics.

While Staff provides opinions regarding the Projected Annual Output and Annual 

Contract Quantity in its Statement of Position (see Staff Statement of Position at 20-23), the Act 

provides no mechanism by which the Commission can modify these provisions in the IPA’s final 

draft sourcing agreement.  The IPA-managed process by which these terms were negotiated with 

the purchasing utilities properly took into consideration relevant factors, and the Act requires that 

the draft sourcing agreement’s statement of Annual Output and Annual Contract Quantity not be 

altered.  (See 220 ILCS 5/9-220 (h-4).

Staff’s suggestion of a change to the definition of “Annualized Daily Average” from the 

CCE Corrected Sourcing Agreement likewise is inconsistent with the Act, to the extent that the

basis for this proposed modification is Staff’s improper proposal to change to the definition of 

Annual Contract Quantity.  (See Staff Statement of Position at 24.)

The version of Schedule 5.2A proposed by Staff is not inconsistent in its final conclusion 

with that proposed by CCE in the CCE Corrected Agreement.  (Compare Staff Statement of 

Position, Exhibit A with CCE Corrected Agreement, Schedule 5.2A.)  However, there is no 

statutory basis for the Commission to modify the IPA’s final draft sourcing agreement to include 

a Commission-approved “Cost Recovery Percentage” (line M).  Likewise, there is no authority

for the Commission to modify the Projected Output of the Project to be any number other than 

the “Annual Output” in the IPA’s final draft sourcing agreement.  (See IPA Final Draft Sourcing 

Agreement, Definitions section at 15; IPA Memo at 17-18.)  Therefore, while the ultimate 

conclusions and means of calculation are equivalent between the Staff-proposed Schedule 5.2A 

and CCE’s proposed Schedule 5.2A (namely, a $4.04 base cost of debt and a $.93 return on 
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equity), CCE’s proposed Schedule 5.2A better reflects the form of sourcing agreement that the 

Commission is authorized to approve.

Similarly, the version of Schedule 5.2B proposed by Staff reflects a number of improper 

changes to the draft sourcing agreement not supported by the Act.  (Compare Staff Statement of 

Position, Exhibit B with CCE Corrected Agreement, Schedule 5.2B.)  The Projected Output of 

the Project intentionally does not match the Annual Output specified in the IPA’s final draft 

sourcing agreement, which is required to be set at 47,799,714 MMBtu.  (See IPA Final Draft 

Sourcing Agreement, Definitions section at 15; IPA Memo at 17-18.)  As with the Staff-

proposed Schedule 5.2A, Staff argues that the Commission can and should approve a “Cost 

Recovery Percentage” -- a calculation neither defined nor authorized in the Act.  CCE’s

proposed Schedule 5.2B, which is unmodified in form from the IPA-approved final draft 

sourcing agreement, is the only version which correctly complies with the Act.

B. The Commission Should Not Modify
The Final Draft Sourcing Agreement Regarding
Monitoring and Reporting On Carbon Capture Issues

The Attorney General’s Office takes the position that the IPA’s final draft sourcing 

agreement does not comply with the Act, because: “The Contract is missing certain provisions 

that the Act explicitly requires to be included in SNG sourcing agreements; specifically, the 

obligation of CCE to conduct monitoring and provide reports and documentation to the 

Commission regarding carbon capture and sequestration.”  The IPA and other parties were aware 

of this obligation and  to comply with law included language in Section 5.2D in the draft 

sourcing agreement that incorporates by reference the yet-to-be-established Commission plan 

that will require such reports and documentation:

“D” is the Carbon Capture and Sequestration Component.  The Carbon Capture and 
Sequestration Component for each month shall be a price per MMBtu established 
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under the formula for determining the Carbon Capture and Sequestration Component 
that will be developed as part of the ICC’s approval of Seller’s carbon capture and 
sequestration plan pursuant to the Public Act and the approved formula will be set 
forth in Schedule 5.2D (Calculation of Carbon Capture and Sequestration 
Component) to be attached to this Agreement that will be automatically appended 
upon such approval. 

The Act requires that the referenced carbon capture and sequestration plan include a 

requirement that CCE “provide documentation to the Commission each year, starting in the 

facility's first year of commercial operation, accurately reporting the quantity of carbon dioxide 

emissions from the facility that have been captured and sequestered and reporting any quantities 

of carbon dioxide released from the site or sites at which carbon dioxide emissions were

sequestered.”  220 ILCS 5/9-220(h-5).  Thus, the Commission already has the obligation within 

the further context of an approval for a carbon capture and sequestration plan to require 

monitoring, public reports, and documentation.  Given the reference to the plan that the 

Commission is to develop, along with the recognition that the sourcing agreement will be revised 

to add an Appendix 5.2D based upon that plan, any further modification of the sourcing 

agreement is not necessary at this time, and in fact, as discussed above, is not permitted under the 

Act.

WHEREFORE, Chicago Clean Energy, LLC respectfully requests that the Commission 

enter an Order consistent with CCE’s Draft Proposed Order, approving a sourcing agreement 

consistent with Chicago Clean Energy LLC’s December 20, 2011 Further Corrected Version of 

the Form of SNG Agreement as issued by the Illinois Power Agency on October 11, 2011.
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Respectfully submitted,

CHICAGO CLEAN ENERGY, LLC

By: /s/ Christopher J. Townsend
One Of Its Attorneys
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