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I. INTRODUCTION AND BACKGROUND 
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(The various references to testimony in this section are drawn primarily from the 

testimony of the City in its Exhibits 1, 2 and 3, including attachments, and the Joint 

Stipulation. Specifics are not cited or referenced.) Shawneetown is a small 

municipality, the county seat of Gallatin County, in southeastern Illinois. There is little 

industry in the area, except for coal and agriculture. Unemployment is high. The City 

has a large share of poor, elderly and unemployed residents. Shawneetown has 

operated a municipal gas system for many years, buying its gas from Consumers Gas 

Company. There are about 425 users or customers of the Shawneetown Gas System. 

The population of the City is approximately 1239. The City operated and maintained its 

own gas system, with City employees, until recently, when the City received formal 

notice from ICC Staff citing numerous violations, many safety related. When the City 

learned of these violations charged by ICC Staff, the matter was promptly discussed by 

the Mayor with the current City Gas Superintendent, James Rigsby. The Mayor was 

assured by Rigsby that the violations were minor, and that they could and would be 

remedied as soon as possible. The Mayor reported to and discussed this with the City 

Board of Aldermen. They were assured that timely progress was being made by Rigsby 

to rectify the deficiencies. The City authorities allowed themselves to be persuaded to 
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that effect, to the detriment of the City. Ultimately they learned that the assurances 

were false. Then they referred the matter to counsel, and began to evaluate necessary 

remedies and alternatives, including termination of the employment of the Gas 

Superintendent. The City suspended, then discharged, Rigsby. The City engaged 

interim assistance to keep the system running. Following public input, the City 

ultimately decided to enter into a contract with Consumers Gas Company to operate 

and maintain the gas system. This decision was not easy for the City, which within the 

past few years had also ceased operating its water plant, and decided to buy treated 

water, instead. The City has increased the minimum gas bill by 125%, in an attempt to 

help defray some of the cost of the gas system being turned over to Consumers Gas 

Company for operation and maintenance. The value of property in the City is in 

decline. Shawneetown struggles to maintain and provide basic municipal services for 

the residents, including law enforcement, water, sewer, gas and streets. Sales tax has 

diminished. Revenue sources for the City are few. Residents find it difficult to pay 

utility bills. Users are converting from City gas to propane tanks due to cost. The City 

is in desperate financial condition. It has no funds or sources from which to subsidize 

the gas system, which has operated at a loss. 

II. LEGAL STANDARD 

The legal standard discussion is limited to the appropriateness of penalty or fine, which 

is the sole contested issue herein. (See DISCUSSION below at III. B. Sole Contested 

Issue.) The Commission has the legal authority to assess fines for violations in matters 
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such as this pursuant to 220 ILCS 2017. The appropriate civil penalties are drawn from 

federal law, 49 USC Sec. 60122 (a) (1). Illinois law, at Section 7 (b) of 220 ILCS 7017 

recites the authority of the Commission to compromise the civil penalties or fines: 

Any civil penalty may be compromised by the Commission. In determining the 
amount of the penalty, or the amount agreed upon in compromise, the 
Commission shall consider the appropriateness of the penalty to the size of the 
business of the person charged, the gravity of the violation, and the good faith of 
the person charged in attempting to achieve compliance, after notification of a 
violation. 

ICC staff concurs that this provision of Illinois law governs the authority of the 

Commission with respect to fines and penalties, though the portion of the statute recited 

above was incorrectly quoted, due to an apparent typographical omission ( ICC Staff 

Exh 2.0. p 3, lines 66-70). The law says the relevant issues in determining compromise 

and establishment of the penalty are three, summarized as follows: 1) size of the 

business, 2) gravity of the violation, and 3) good faith in attempting to achieve 

compliance, after notice. 

III. DISCUSSION 

A. Uncontested Issues 

The jurisdiction of the Illinois Commerce Commission in this matter is not contested. A 

Stipulation by and between ICC Staff and the City of Shawneetown identified as Joint 

Exhibit 1 (hereafter "Stipulation" or "JStip Exh 1") was filed herein on August 29, 2011, 

and has been admitted into evidence. Each of the statements which follow are 

addressed in this six page Stipulation in some detail. None of the various violations 
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alleged or specified in Staff filings and testimony are contested by the City (J Stip, P 2, 

para 5). All factual issues are agreed and stipulated (JStip, p 2, para 7), and are 

supported by testimony (J Stip p2, para 8). The City has discharged the former Gas 

Superintendent (J Stip, P 5, para E.1). The City has entered into an Intergovernmental 

Cooperation Agreement with, and has become a member of, the Gas Utility Alliance (J 

Stip P 5, para E.2). All violations have now been remedied and satisfied by the City, 

with the help of Consumers Gas Company, who now, without City employees, operates 

and manages the City Gas System (J Stip P 5, paras E.3, E.4 and E.5 a - m). 

B. Sole Contested Issue - Appropriate Fine 

The only contested issue in this matter is the amount of the fine to be imposed against 

the City of Shawneetown for the violations. Initially, ICC Staff recommended a very 

substantial fine of $80,000.00 against the City. See rebuttal testimony of Darin Burk, 

Pipeline Safety Program Manager (ICC Staff Exh 2.0, page 4, line 84). On later 

reconsideration, and in view of developments, and the curative actions by 

Shawneetown (with indispensable efforts of Consumers Gas) to remedy the violations, 

Mr. Burk has significantly reduced his recommendation for fine against the City to the 

amount of $14,000.00 ( ICC Staff Exh 2.0, page 13, line 285). This well-reasoned 

recommendation for reduction is explained in considerable detail by Mr. Burk in the 

rebuttal testimony (ICC Staff Exh 2.0, pp 4-14). Shawneetown appreciates the leniency 

afforded in this considerably reduced penalty recommendation. ICC Staff has 

exhibited patience and professionalism in this matter. 
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(The various references to testimony in this section are drawn primarily from the 

testimony of the City in its Exhibits 1, 2 and 3, including attachments, and the Joint 

Stipulation. Specifics are not cited or referenced.) As discussed above in part II. 

LEGAL STANDARD, the relevant issues in determining compromise and establishment 

of the penalty are three, summarized as follows: 1) size of the business, 2) gravity of 

the violation, and 3) good faith in attempting to achieve compliance, after notice. 

A. Size of the Business 

The City is small, very small - about 1239 residents. The gas system is small, very 

small - about 425 users or consumers, overwhelmingly residential. The revenues of the 

City are small and diminishing. The gas users are installing propane tanks to avoid the 

cost of the City gas. The gas system operates at a loss, according to statement from 

the City audit firm .. 

B. Gravity of the Violation 

No one suggests the violations were frivolous. Safety of the public is a legitimate 

concern, always. Mr. Burk of Pipeline Safety describes the gravity of many of the 

violations as modest. Fortunately, no actual harm to person or property resulted from 

these violations; that is acknowledged and uncontested. To some extent, this mitigates 

the seriousness of the deficiencies charged. The City accepts that ICC Staff cannot 

condone wholesale failure to adhere to reasonable safety requirements, which serve to 

benefit the public. These violations are serious, but not grave. 
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C. Good Faith in Attempting to Achieve Compliance, After Notice 

Shawneetown accepts and admits it was too slow to act and respond appropriately 

when first cited by ICC Staff. It's excuse is that it negligently relied on the assurances 

of its Gas Superintendent that these matters were being adequately addressed in 

cooperation with Pipeline Safety. Over time it learned to the contrary. The City officials 

came to understand and believe that its own employee, the Gas Superintendent, could 

not or would not address these problems. When the truth was known, the City officials 

made the difficult decisions necessary to address, resolve and rectify the violations, 

completely. This was done at considerable cost to the City and its gas system 

consumers. Good faith of the City has been shown. Compliance has been achieved, 

at last. 

In conclusion, the residents of Shawneetown need and deserve mercy and 

understanding in this most unfortunate situation. Due process of law, and basic 

fairness, mandate against fines or penalties being assessed against those without fault 

- namely, the users of the gas system in Shawneetown. Any penalty imposed will be 

passed on, in one way or another, to the gas system consumers, residents and property 

owners in Shawneetown. There is no other method or source for payment. The 

Shawneetown Gas System is not a deep pocket; it probably is not a solvent business 

operation. It will be fortunate to continue to cover its actual costs of gas, plus system 

operation and maintenance, and debt service. No other revenue sources exist for this 

small municipality. Any fine or penalty serves little purpose, other than precedent. The 
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City has experienced significant punishment by incurring attorney fees in this matter 

which exceed the amount of the ICC Staff recommended fine. The City will find it 

necessary to pay these over time, as funds are available. A fine or penalty of 

$1,600.00 is significant to the City, and serves the ends of justice. Such would be an 

appropriate and merciful penalty to be imposed in this case. 

WHEREFORE, the City of Shawneetown prays and requests: 

A. A finding that Shawneetown and its Gas System are small; that the violations were 

not grave; that good faith of the City, after notice, has been shown. 

B. Consideration for the cooperation of the City in addressing the issues, after notice. 

C. Assessment of a penalty of not more than $1,600.00 against the City. 

D. Further relief as may be appropriate, just and equitable. 

James H. Smith, P.C. 
Counsel for City of Shawneetown 
POBox 577 
Shawneetown, IL 62984 
618/269-3611 
618/269-3132 (fax) 
jsmith46@shawneelink.net 

Resp 

Jam~ H. S ith, . . 
Courisel f~9ty of Shawneetown 
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