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STATE OF ILLINOIS  
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: 
: 
: 
: 

 
No. 11-0721 

COMMONWEALTH EDISON COMPANY’S  
SUMMARY OF STATUTORY PROVISIONS 

Commonwealth Edison Company (“ComEd”), pursuant to the order of the 

Administrative Law Judges (“ALJs”), respectfully submits this summary (“Summary”) of the 

recently-enacted statutory provisions authorizing and governing this proceeding.   

I. OVERVIEW AND HISTORY 

Public Act 97-0616 (“PA 97-0616”) was both enacted and effective on October 26, 2011.  

PA 97-0616 authorizes ComEd to file a proposed “performance based formula rate” tariff, Rate 

DSPP – Delivery Service Pricing and Performance (“Rate DSPP”), and the data required to 

“populate” its formulae for the initial period.  PA 97-0616 also authorizes and governs this 

proceeding to “review the filing.”  220 ILCS 5/16-108.5(c).  

That same day, the General Assembly also passed a related “trailer bill,” designated 

House Bill 3036 (the “Trailer Bill”), that would amend certain provisions of PA 97-0616.  The 

Trailer Bill was sent to the Governor on November 1, 2011, but he has not yet acted on it.  It may 

or may not become law.  If it does, the Trailer Bill will affect statutory provisions concerning 

Rate DSPP and this proceeding.  Therefore, this summary also discusses applicable revisions the 

Trailer Bill would make.   

Among PA 97-0616’s key provisions is new Section 16-108.5 of the Public Utilities Act 

(“PUA”).  As an alternative to the process of filing periodic general rate cases proposing fixed 
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charges, this Section authorizes a new process under which a “participating utility” may establish 

performance-based formula delivery service rates.  To be a “participating utility,” a utility must 

voluntarily undertake a series of commitments described in the legislation, which include 

investing in delivery system infrastructure and modernization programs, creating thousands of 

jobs, and, if the Trailer Bill becomes law, funding substantial additional customer assistance 

programs.  ComEd is a participating utility.1  Its election and voluntary commitments are 

confirmed in Dr. Hemphill’s direct testimony.  Hemphill Dir., ComEd Ex. 1.0, 5:89-107.   

On November 8, 2011, ComEd made its initial filing under Section 16-108.5 of the PUA.  

That same day, the Commission suspended ComEd’s tariff filing and, as required by law, 

commenced this proceeding to “review the filing.”  See 220 ILCS 5/16-108.5(c).  As also 

required by Section 16-108.5, this filing contains two distinct parts: (1) a “performance-based 

formula rate” tariff, and (2) the data required to “populate the performance-based formula rate” 

for the initial period, together with supporting testimony and materials.   

The Performance Based Formula Rate.  As set forth in greater detail in ComEd’s filing, 

Rate DSPP is a formula rate that calculates ComEd’s Illinois-jurisdictional revenue requirement 

based on: (1) ComEd’s actual cost of providing delivery services; (2) ComEd’s actual capital 

structure; (3) ComEd’s cost of equity, calculated under a statutory formula; and (4) the 

application of certain protocols addressing recovery of certain specific costs.  Much of the cost 

data that the formulae require to calculate a revenue requirement is already filed with the Federal 

Energy Regulatory Commission (“FERC”) on ComEd’s FERC Form 1.   

                                                 
1 A participating utility may also include a “combination utility.”  The obligations of a participating 

combination utility are outside of the scope of this Summary. 
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Section 16-108.5 of the PUA describes the tariffed formulae and the specific cost data 

used to set the revenue requirements on which rates are based for each year (the initial period is 

from June 1, 2012 through December 31; 2012; thereafter annually).  For this purpose “rate 

base” costs include both the cost of actual capital investment that has already occurred as well as 

capital spending projected to occur during the year the filing is made with depreciation reserves 

and depreciation expense correspondingly updated.  On the operating expense side, costs are 

based on the prior year’s actual costs.   

Section 16-108.5 also provides for a subsequent reconciliation, or true-up, to “close the 

gap” between the revenue requirement established in advance of each rate year and the actual 

revenue requirement for each rate year based on actual costs, including those known only later.  

The same formulae will be used to establish this revenue requirement.  It, too, will be calculated 

based on actual cost data, again largely as reported on ComEd’s FERC Form 1s.  Rate DSPP 

then adjusts charges for the subsequent year to offset that differential, with interest.  However, 

because this is the initial filing establishing a performance-based formula rate, no reconciliation 

is involved in this docket.   

Section 16-108.5 directs the Commission to review in this docket the formulae that are 

set forth in Rate DSPP and either approve them as filed or approve them with modification. 

Cost Data to Set Rates. The cost inputs used by the performance-based formula rate will 

change over time.  For this filing, ComEd submitted data required to populate the formulae based 

on its actual costs and investments in calendar year 2010, plus projected plant additions and 

correspondingly updated depreciation reserve and depreciation expense for the 2011 calendar 

year.  The resulting retail delivery service charges are derived from this revenue requirement 

using a rate design and interclass cost allocation that are consistent with those used in the rates 
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filed in compliance with the Commission’s most recent delivery service rate case order in 

ComEd ICC Docket No. 10-0467.   

Section 16-108.5 directs the Commission to review these costs in this docket.  For this 

filing and each subsequent year that rates are set under Rate DSPP, the Commission must review 

the evidence supporting those costs under the same evidentiary standards the Commission 

applies in a hearing to review a filing for a general increase in rates under Article IX of the PUA, 

including, but not limited to, those concerning the prudence and reasonableness of the costs 

incurred by ComEd.  The new rates will take effect within 30 days of the Commission’s order 

approving Rate DSPP and the initial rates, which must occur no later than May 31, 2012.2 

Section II, below, summarizes in greater detail each of the significant steps or 

components of this formula rate process.  For each step, ComEd provides a summary of the 

statutory requirements themselves and, where appropriate, a brief roadmap of any other 

proceedings or submissions, separate from this docket, where those issues are addressed.  As 

directed by the ALJs, ComEd intends this to be a summary, not an advocacy document, and the 

summary here does not constitute or limit ComEd’s legal arguments, in this or any proceeding.  

II. THE PERFORMANCE-BASED FORMULA RATE MECHANISM   

A. Section 16-108.5(b): Participating Utility and Infrastructure 
Investment Program 

1. Statutory Requirements 

Section 16-108.5(b) defines a “participating utility” as an electric utility that voluntarily 

commits to an infrastructure investment program.  To be a participating utility, ComEd must, 

among other things, commit to an estimated $2.6 billion to upgrade and modernize its 

                                                 
2 In future proceedings, the Commission must enter its order on the earlier of 240 days from the filing or 

December 31.  The May 31 deadline is applicable only to this initial filing. 
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transmission and distribution infrastructure and to install Smart Grid electric system upgrades.  

ComEd also must commit to create 2,000 full-time equivalent jobs during the “peak program 

year.”  The “peak program year” is defined as the consecutive 12-month period with the highest 

number of jobs between the beginning of investment year 2 and the end of investment year 4.  

Sections 16-108.5(b)(1)(A) through (B) detail the types and amounts of the required investment, 

as well as the plan that must be submitted to the Commission. 

2. Roadmap of Other Submissions 

On November 8, 2011, ComEd confirmed its election to be a participating utility that 

undertakes these commitments and obligations.  That commitment is reflected in its filing with 

the Commission in ICC Docket No. 11-0721 of both its proposed performance-based formula 

rate, Rate DSPP – Delivery Service Pricing and Performance (“Rate DSPP”), and the initial cost 

data required to populate it and set the initial revenue requirement and the resulting rates.  The 

Infrastructure Investment Plan, which will be submitted to the Commission for informational 

purposes in early January, 2012, addresses how ComEd plans to meet its investment 

commitments.  The Advanced Metering Infrastructure (“AMI”) Infrastructure Deployment Plan, 

to be filed with the Commission in late spring, will address both AMI-related commitments and 

the statutory requirements of Section 16-108.8.  Those plans are not part of this proceeding.   

B. Section 16-108.5(c):  Performance-Based Formula Rate  

ComEd’s filing of a performance-based formula rate tariff and initial rates under the 

formula are authorized by Section 16-108.5(c).  It provides that ComEd may recover its costs of 

delivery services through a performance-based formula rate approved by the Commission that 

sets out the components of ComEd’s cost of service with specificity and is updated annually with 

cost information from FERC Form 1.  The structure also allows the Commission the opportunity 
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to investigate the prudence and reasonableness of the costs reflected in the data populating the 

formula each time new data is presented, before the resulting rates become effective.    

The statute also addresses existing automatic adjustment clause tariffs.  If ComEd 

recovers some costs through such tariffs, it may elect either to recover those costs through the 

performance-based formula rate or to continue to recover those costs through existing riders.  If 

ComEd chooses to continue to recover those costs through existing riders, then the costs will not 

be recovered through the performance-based formula rate.   

Any subsequent revisions to the performance-based formula rate tariff must be made as 

tariff amendments under the traditional ratemaking provisions of Article 9 of the PUA.  The 

Commission may investigate and change the performance-based formula rate tariff, provided that 

such changes are consistent with requirements for such rates imposed by the statute.    

Particular statutory requirements applicable to any performance-based formula rate are 

discussed in the subsections below: 

1. Section 16-108.5(c)(1): Actual Costs of Delivery Service 

Section 16-108.5(c)(1) provides that the performance-based formula rate shall provide for 

the recovery of the utility’s actual costs of service that are prudently incurred and reasonable in 

amount consistent with the Commission’s practice and law.  The performance-based formula rate 

will do this by including the utility’s actual expenses for equipment, salaries, etc., as reported in 

ComEd’s FERC Form 1.  For the purposes of setting rates to be charged in the next period, 

Section 16-108.5(c) requires the use of data from the most recently filed FERC Form 1, plus 

projected plant additions and correspondingly updated depreciation reserve and expense for the 

calendar year in which the tariff and data are filed.  A Commission proceeding will offer the 

opportunity to determine if these costs are prudently incurred and reasonable in amount 
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consistent with Commission practice and law.  No change is made to the underlying law of 

reasonableness or prudence.  The law also confirms that the sole fact that a cost differs from that 

incurred in a prior calendar year or that an investment is different from that made in a prior 

calendar year shall not imply the imprudence or unreasonableness of that cost or investment. 

2. Section 16-108.5(c)(2):  Actual Capital Structure 

Section 16-108.5(c)(2) specifies that the performance-based formula rate must reflect the 

utility’s actual capital structure excluding goodwill, subject to a determination of prudence and 

reasonableness.  The performance-based formula rate will do this by including the mix of debt 

(in the form of bonds, commercial paper, etc.) and equity (shares of stock) that the utility uses to 

finance its operations, and the Commission proceeding will offer the opportunity to challenge the 

prudence and reasonableness of this financial structure, again applying those tests consistently 

with Commission practice and law.   

3. Section 16-108.5(c)(3):  Cost of Equity  

Section 16-108.5(c)(3) provides that any performance-based formula rate approved by 

the Commission shall include a cost of (or return on) equity, determined as the average for the 

applicable calendar year of the monthly average yields of 30-year treasury bonds plus 600 basis 

points, or 580 basis points if the Trailer Bill becomes law.  (See also fn. 3, describing how the 

Trailer Bill could also affect the capital cost used for reconciliation.)  A utility is entitled to 

recover a return on the investment its stockholders make to provide utility service to customers; 

this return is its cost of equity.  The legislative formula for the allowed cost of common equity 

relies on the fact that stockholders demand a greater return than investors in U.S. treasury bonds, 

which are a risk-free investment.  Because it is keyed off the yield on treasury bonds, which 

changes with market forces, the cost of equity included in the formula rate is market-based.   
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4. Section 16-108.5(c)(4):  Protocols Designed to Recover Specific Costs 

Section 16-108.5(c)(4) provides that the performance-based formula rate include 

protocols for (a) recovery of incentive compensation based on operational metrics; (b) recovery 

of pension and other post-employment benefits based on actual costs supported by an actuarial 

study; (c) recovery of severance costs amortized over a reasonable period; (d) a debt return on 

invested pension assets; (e) recovery of the expense of rate proceedings; (f) amortization over a 

5-year period of each charge or credit over $10 million; (g) recovery of existing regulatory 

assets; (h) historical weather-normalized sales volume; and (i) allocation methods for common 

costs.  These costs are again subject to a determination of prudence and reasonableness 

consistent with Commission practice and law.   

5. Section 16-108.5(c)(5):  Cost of Equity “Collar” 

Section 16-108.5(c)(5) requires the performance-based formula rate to provide that if the 

utility’s actual return on common equity for the provision of delivery service for the prior year 

(after adjusting for disallowances) is more than 50 basis points higher than the return calculated 

under subsection (c)(3) (after adjustments to the return on equity applied under the performance 

metrics provision), then the utility shall refund the excess through the performance-based 

formula; if the actual return is more than 50 basis points lower than the return calculated under 

subsection (c)(3) (again, after specified adjustments), the utility will apply a charge through the 

formula.  This ensures that the utility will not earn an excessive return by operation of the 

performance-based formula rate.  Although the provision also sets a floor on the return, 

disallowances by the Commission could reduce the earned return below that floor, and penalties 

arising from a failure to meet the performance requirements could also reduce the earned return 
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below that floor.  Because it establishes the first performance-based formula rate, this collar 

provision is not at issue in this Docket. 

6. Section 16-108.5(c)(6):  Reconciliation Procedure 

In addition to providing a means of calculating new rates to be charged going forward, 

Section 16-108.5 requires the performance-based formula rate to also provide for an annual 

reconciliation of the collections under previous rates to be reconciled with actual costs.  This 

process ensures that, regardless of how events unfold, the utilities’ recoveries and recoverable 

costs under the formula rate stay in balance.  The reconciliation also provides for interest to 

compensate for the time value of money.  The details of this process are discussed in Section 

II.C, below.   

7. Other Provisions of Section 16-108.5(c):  Rate Design 

a. Statutory Requirements 

The law requires the initial inter-customer-class cost allocation and rate design to remain 

the same as that adopted in ComEd’s previous general rate case order.  In this proceeding, 

ComEd does not have the ability to propose and the Commission does not have the authority to 

adopt a rate design or inter-class cost allocation inconsistent with that approved by the 

Commission in its last rate order.  Accordingly, Rate DSPP incorporates a rate design and inter-

class cost allocation consistent with those used in the rates filed in compliance with the 

Commission’s Order in Docket No. 10-0467.   

b. Roadmap of Other Submissions 

Section 16-108.5 directs that any changes to the rate design or inter-class cost allocation 

should be implemented only in a subsequent proceeding.  It provides that following approval of a 

participating utility's performance-based formula rate tariff, and within one year after the 
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effective date thereof, ComEd shall make a separate filing with the Commission that proposes 

changes to the tariff to incorporate the findings of any final rate design orders of the Commission 

applicable to the participating utility and entered subsequent to the Commission's approval of the 

tariff.  It further provides that, thereafter, rate design issues and inter-class cost allocation issues 

continue to be considered separately from revenue requirement issues.  To that end, it requires 

ComEd to make a filing with the Commission during each subsequent 3-year period that either 

proposes revenue-neutral tariff changes or re-files the existing tariffs without change, which shall 

present the Commission with an opportunity to suspend the tariffs and consider revenue-neutral 

tariff changes related to rate design.   

C. Section 16-108.5(d) through (d)(3):  Annual Updates to and 
Reconciliations under Rate DSPP 

1. Statutory Requirements 

After the Commission approves a performance-based formula rate tariff and initial rates, 

Section 16-108.5(d) requires the utility to file with the Commission updated cost inputs by 

May 1 every year.  Section 16-108.5(d)(1) specifies that the update will consist of historical 

expense data from the utility’s most recent FERC Form 1, and projected plant additions and 

depreciation reserve and expense for the calendar year of the filing.  The filing shall also include 

a reconciliation of the revenue requirement in effect for the previous year with actual costs for 

that year.  Under- or over-collection shall be reflected as a prospective charge or credit.  Section 

16-108.5(d)(2) specifies that the new charges will take effect in the January following the filing 

and remain in effect for one year.  Section 16-108.5(d)(3) requires the utility also to submit 

documentation and data consistent with Commission rules.   
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2. Roadmap of Other Submissions 

On or before May 1 of each year that Rate DSPP remains in effect, ComEd will file 

updated cost information used to populate Rate DSPP in order to establish a new revenue 

requirement and resulting rates to become effective with the next January monthly billing period.  

These filings will include all of the relevant data and documentation required by the formula rate 

protocol, including projected plant additions and correspondingly updated depreciation reserve 

and expense for the calendar year in which the changes are being proposed.   

The costs included in these subsequent filings will be subject to Commission review for 

prudence and reasonableness, again as those standards have been defined in law and traditionally 

applied in rate cases at the Commission.  Specifically, Section 16-108.5(d) provides that, within 

45 days after the annual update filing, the Commission may enter on a hearing regarding the 

prudence and reasonableness of the cost updates.  The Commission Staff or intervening parties 

can present evidence that the costs were not prudently incurred or reasonable in amount and 

ComEd may present evidence in rebuttal.  The parties can seek discovery under the 

Commission’s ordinary rules.  The ordinary rules of evidence also apply.  No later than the 

earlier of (i) 240 days after the update filing or (ii) December 31, the Commission will issue its 

order.  The rates will become effective beginning with the January monthly billing period.   

As noted above, as part of each May 1 filing, ComEd will also submit a reconciliation to 

“true up” the previously approved rates with actual cost data then known.  In this reconciliation, 

the same historical cost data used to set the revenue requirement and charges for the subsequent 

year will also be used to establish the reconciliation revenue requirement for the prior period.  

For example, when ComEd makes its 2013 filing (on or before May 1, 2013), the actual 2012 

FERC Form 1 data that will be used as an input in the calculation of charges for 2014 will also 
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be used in the true up of the 2012 charges to be set in this initial proceeding.  The same 

relationship will continue in subsequent years. 3 

Rate DSPP specifies that any differential will be offset by a corresponding credit or 

charge, with interest, to be included in the delivery service charges applicable beginning January 

1 of the following year.   

D. Section 16-108.5(f):  Utility Performance Metrics 

1. Statutory Requirements 

Section 16-108.5(f) requires each participating utility, within 30 days after filing a 

performance-based formula rate tariff, to file with the Commission a multi-year plan to improve 

performance ratably over a 10-year period over baseline values in a variety of categories.  This 

would include significant improvements in (a) System Average Interruption Frequency Index 

(“SAIFI”); (b) Customer Average Interruption Duration Index; (c) for ComEd, a separate 

improvement in SAIFI for its Southern Region and, if the Trailer Bill becomes law, a separate 

improvement in SAIFI for ComEd’s Northeastern Region; (d) number of customers who exceed 

service reliability targets; (e) reduction in estimated electric bills; (f) reduction in consumption 

on inactive meters; (g) reduction in unaccounted for energy; (h) reduction in uncollectible 

                                                 
3 Section 16-108.5 provides that the first reconciliation (filed on or before May 1, 2012) must incorporate a 

reconciliation between (a) the revenue requirements approved under the ComEd rate orders in effect during 2011 
(i.e., Orders in ICC Docket Nos. 07-0566 (Sept. 10, 2008) and 10-0467 (May 24, 2011) and weighted, as 
appropriate) and (b) the actual revenue requirement for 2011, as determined from the 2011 data, but calculated – for 
this purpose only – using the Commission-approved costs of equity applicable during 2011 pursuant to those rate 
orders (weighted, as appropriate).  In the event that the Trailer Bill becomes law, modified Section 16-108.5 will 
require that the first reconciliation filed on May 1, 2012 must incorporate a reconciliation between (a) the revenue 
requirements approved under the ComEd rate orders in effect during 2011 (i.e., Orders in ICC Docket Nos. 07-0566 
(Sept. 10, 2008) and 10-0467 (May 24, 2011) and weighted, as appropriate) and (b) the actual revenue requirement 
for 2011, as determined from the 2011 data, but calculated – for this purpose only – using a cost of equity that shall 
be calculated as the sum of 590 basis points plus the average for 2011 of the monthly average yields of 30-year U.S. 
Treasury bonds.   
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expense; and (i) opportunities for minority-owned and female-owned businesses.  The metrics 

shall include incremental performance goals for each year of the 10-year period.   

For each year that the participating utility does not achieve an incremental annual 

performance goal, significant financial penalties are applied by reducing the participating 

utility’s cost of common equity allowed to be included in its formula rate by a stated percentage 

amount.  These financial penalties are applied through a separate tariff mechanism that the utility 

shall file with its metrics. 

2. Roadmap of Other Submissions 

As required by subsections (f) and (f-5) of Section 16-108.5, on December 8, 2011, 

ComEd filed its Multi-Year Performance Metrics Plan and  associated tariff mechanism, Rider 

DSPM – Delivery Service Performance Metrics, with the Commission in a separate proceeding, 

which is now pending as ICC Docket No. 11-0772.  After the metrics are approved, ComEd must 

report on its performance each year by June 1.   

E. Section 16-108.5(g): Cumulative Rate Increases 

Section 16-108.5(g) requires ComEd to file with the Commission, by July 31, 2014, a 

report showing the average annual increase per kilowatt-hour in the rates for electric service paid 

by residential customers over the previous three years.  If the total amount paid per kilowatt-hour 

(including delivery, transmission, energy, add-ons, etc., but exclusive of the effects of energy 

efficiency programs) for a residential customer who takes energy from ComEd rises between 

June 1, 2011 and May 31, 2014 by more than 2.5% per year, on average, ComEd shall no longer 

be eligible to update its Rate DSPP, and the existing rates shall remain in effect until the 

Commission enters an order following a traditional rate case.  At the same time ComEd becomes 
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ineligible to update Rate DSPP, ComEd’s obligations under the Infrastructure Investment 

Program shall “immediately terminate” with a limited exception relating to training grants.  

Dated:  December 16, 2011 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
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