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I. Introduction 

 On July 13, 2011, Public Act 97-0096 of the Illinois General Assembly went into 

effect.  Among other things, Public Act 97-0096 amended section 9-220 of the Public 

Utilities Act (“PUA”) by, among other things, adding subsections (h-4):  

 (h-4) No later than 90 days after the Illinois Power Agency submits the 
final draft sourcing agreement pursuant to subsection (h-1), the Commission 
shall approve a sourcing agreement containing the capital costs, rate of return, 
and operations and maintenance costs. Once the sourcing agreement is 
approved, then the gas utility subject to that sourcing agreement shall have 45 
days after the date of the Commission's approval to enter into the sourcing 
agreement. 

(220 ILCS 5/9-220(h-4), as of July 13, 2011).  As noted below, this subsection (h-4) has 

since been modified by Public Act 97-0630. 

 On October 12, 2011, the Illinois Power Agency sent to the Executive Director 

and General Counsel of the Commission1 a memorandum and analysis of proposed 

sourcing agreements between Chicago Clean Energy, Inc. (“CCE”) and Ameren Illinois 

Company d/b/a Ameren Illinois (“AIC”) and between Chicago Clean Energy, Inc. and 

Northern Illinois Gas Company (“Nicor”), pursuant to the provisions of Illinois Public Act 

97-0096.  Included with the analysis, and referenced on page 2 of the aforementioned 

memorandum, was an Appendix B consisting of a document entitled, “Form of SNG 

Agreement as Issued by the Illinois Power Agency, October 11, 2011, Substitute 

Natural Gas Purchase and Sale Agreement, by and between Chicago Clean Energy, 

LLC, as Seller, and [NAME OF UTILITY], as Buyer” (hereafter, the “IPA’s Final Draft 

Sourcing Agreement”).   

                                            
1
 As noted in the Commission’s December 7, 2011 Interim Order in this docket, “The Illinois Power 

Agency sent its memorandum and report to the Executive Director and General Counsel of the 
Commission. The Commission does not consider this to be a proper filing with the Commission in 
accordance with 83 Ill. Adm. Code 200.” (Interim Order, p. 1, footnote 1) 
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 The Commission entered an initiating order on November 2, 2011 setting this 

matter for hearing on November 14, 2011.  Petitions for leave to intervene were filed by 

the Illinois Power Agency (“IPA”), the People of the State of Illinois (“AG”), Nicor, AIC, 

and the Citizens Utility Board (“CUB”).  A public hearing as required by Public Act 97-

0096 was held on November 14, 2011.  Written Responses were filed by the Staff of the 

Commission, CUB, CCE, Nicor, and the AG.  Replies were filed by AIC, Nicor, and 

CCE.  On December 7, 2011, the Commission entered an interim order finding, among 

other things, that “a commercially reasonable base rate of return on equity should be set 

at 4.44%,” and that “operations and maintenance costs recoverable under the sourcing 

agreement should be $84,018,452.” (Interim Order, p. 10).   

 On December 12, 2011, Public Act 97-0630 went into effect, amending sub-

section (h-4) as follows:  

 (h-4) No later than 90 days after the Illinois Power Agency submits the 
final draft sourcing agreement pursuant to subsection (h-1), the Commission 
shall approve a sourcing agreement containing (i) the capital costs, rate of return, 
and operations and maintenance costs established pursuant to subsection (h-3) 
and (ii) all other terms and conditions, rights, provisions, exceptions, and 
limitations contained in the final draft sourcing agreement; provided, however, the 
Commission shall correct typographical and scrivener's errors and modify the 
contract only as necessary to provide that the gas utility does not have the right 
to terminate the sourcing agreement due to any future events that may occur 
other than the clean coal SNG brownfield facility's failure to timely meet 
milestones, uncured default, extended force majeure, or abandonment. 

(220 ILCS 5/9-220(h-4), as of December 12, 2011).  On December 14, 2011, CCE filed 

revisions to the IPA’s Final Draft Sourcing Agreement (“CCE’s December 14, 2011 

Filing”), purportedly to facilitate the Commission’s task set forth in subsection (h-4), as 

revised by Public Act 97-0630.   

 Having analyzed both the IPA’s Final Draft Sourcing Agreement and CCE’s 

December 14, 2011 Filing, Staff offers the following comments and proposed revisions 
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to the IPA’s Final Draft Sourcing Agreement.  Staff’s proposed revisions also 

incorporate relevant findings already made by the Commission in its December 7, 2011 

Interim Order. 

II. Argument 

A. Savings Guarantee  

 It is not clear to the Staff that the matter discussed infra is clearly within the 

Commission’s authority to impose under Section 9-220(h-4) as amended. Nonetheless, 

it is of sufficient importance that the Staff is compelled to bring it to the Commission’s 

attention regardless of the Commission’s ultimate determination in that regard. 

 New subsection 9-220 (h-1) of the PUA requires the sourcing agreement to 

include, among other things, the following provisions:   

(4) The clean coal SNG brownfield facility guarantees a minimum of 
$100,000,000 in consumer savings to customers of the utilities that have entered 
into sourcing agreements with the clean coal SNG brownfield facility, calculated 
in real 2010 dollars at the conclusion of the term of the sourcing agreement by 
comparing the delivered SNG price to the Chicago City-gate price on a weighted 
daily basis for each day over the entire term of the sourcing agreement, to be 
provided in accordance with subsection (h-2) of this Section.  

(220 ILCS 5/9-220(h-1)(4)).  The IPA’s Final Draft Sourcing Agreement addresses this 

requirement in sections 2.6 (“Contract Savings Guaranty”), 2.7 (“Contract Savings 

Reconciliation”), and 2.8 (“Security for Contract Savings Guaranty Shortfall Amount”).  

 Unfortunately, the provisions in these sections provide very little assurance that 

consumers will receive the mandated $100 million in savings, notwithstanding the fact 

that the guarantee would be backed by (1) a Consumer Protection Reserve Account 

(“CPRA”) and, (2) to the extent to which that fund proves insufficient, liens on CCE’s 

Plant and other non-cash assets.  First, the CPRA could easily be dwarfed by the 
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Contract Savings Guaranty Shortfall Amount.  Second, the utilities’ liens on the Plant 

and other non-cash assets of CCE would be subordinate to the senior lien and 

mortgage and security agreement executed in favor of the Financing Parties of CCE.  

Third, even if CCE’s indebtedness to the Financing Parties terminates by the end of the 

30-year Sourcing Agreement term, since the Plant and other non-cash assets could be 

approaching the end of their useful lives, their value may be insufficient to cover the 

Contract Savings Guaranty Shortfall Amount.  

 The sourcing agreement should be modified to increase the likelihood that the 

Contract Savings Guaranty is honored.  In particular, Staff proposes adding to the 

sourcing agreement a requirement that, during the 30-year period of the agreement, all 

distributions to equity must be placed into a Guarantee Shortfall Trust Fund, with the 

accumulated balance at the end of the 30th year to be distributed first to the utilities, to 

the extent that there are insufficient funds in the CPRA to permit Seller to rebate to both 

utilities the full amount of the Contract Savings Guaranty Shortfall Amount.  If and when 

the full Contract Savings Guaranty Shortfall Amount is distributed to the utilities, then 

any and all remaining amounts in the Guarantee Shortfall Trust Fund could be released 

to CCE’s stockholders.  The trustee of the Guarantee Shortfall Trust Fund could be the 

trustee of the CPRA.  Staff also proposes that CCE be given an opportunity to find a 

guarantor who can provide a suitable guarantee to the utilities, which may be able to 

substitute for a Guarantee Shortfall Trust Fund.  

 It should be pointed out that, even if distributions are made to the utilities from 

the proposed Guarantee Shortfall Trust Fund (or from a guarantor), the net present 

value of the $100 million in savings actually will be negative for all real (as opposed to 
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nominal) consumer discount rates over ***BEGIN CONF XXX END CONF***.  This 

conclusion is based on an examination of ***BEGIN CONF XXX END CONF*** 

scenarios in the context of a financial model used by CCE and Brattle to analyze the 

financial feasibility of the project.  ***BEGIN CONF XXXXXXXXXXXXXXXXXXX  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXX. END CONF***  Since the present value of any series of cash flows weights 

earlier flows higher than later flows, from this standard economic and business 

perspective, consumers can be worse off with the CCE commitment than without it, 

even when the simple sum of real “savings” is positive.  The net present value of 

consumer savings is not only negative in all the scenarios where the CPRA proves 

insufficient; the net present value is negative even in Brattle’s base case scenario 

(***BEGIN CONF XXXXXXXXXXXXXXXXX END CONF***).  

 As just referenced, Brattle examined ***BEGIN CONF XXXX END CONF*** 

scenarios -- varying assumptions over ***BEGIN CONF XXXXXXXXXXXXXX  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX END CONF***.  With each scenario, 

Brattle’s financial model computed consumer savings, company profits, internal rates of 

return, balances of the CPRA, and many other things.  ***BEGIN CONF XXXXXXX 

END CONF*** percent of the time ***BEGIN CONF XXXX END CONF***, Brattle’s 

model predicts that the CPRA will be exhausted and insufficient to bring consumer 
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savings up to the $100 million level (in real, inflation-adjusted, 2010 dollars).  ***BEGIN 

CONF XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  

XXXXXXXXXXXXXXXX. END CONF***   

 If, at the end of the 30-year contract term, the CPRA is insufficient to cover the 

shortfall in guaranteed savings, CCE is still required under the law and the IPA’s Final 

Draft Sourcing Agreement to make up the difference in a one-time cash payment.  

However, Brattle’s analysis of the ***BEGIN CONF XXX END CONF***  scenarios 

shows that CCE would fail to do so ***BEGIN CONF XXXX END CONF***  of the time.  

This failure occurs, in Brattle’s model, in each scenario where the savings shortfall (after 

exhausting the CPRA ) is in excess of ***BEGIN CONF XXXXXXX END CONF***, 

which is Brattle’s assumption of the nominal value of CCE at the end of the 30 year 

contract.  While this ***BEGIN CONF XXX END CONF***  failure rate would be bad 

enough, Staff believes the actual probability that CCE will fail to make good on 

guaranteed savings exceeds ***BEGIN CONF XXXX END CONF***.  This is because 

Staff has very little confidence that CCE will be worth ***BEGIN CONF XXXXXX END 

CONF***  after 30 years of operation.  Even under the base case scenario employed by 

Brattle, the book value of the firm’s assets is only ***BEGIN CONF XXXXX END 

CONF***  at that point.  Admittedly, the market value could exceed the book value, but 

this would depend on the condition of the aging plant and the feasibility of using it to 

make and sell SNG and the plant’s other outputs at market prices, while still covering 

on-going costs.  Staff has received no evidence of the likelihood of this scenario, and 

any such evidence would be highly speculative, since it would deal with conditions and 
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events over three decades into the future.  Thus, even if CCE, by the end of year 30, 

has satisfied all its obligations to the Financing Parties, Staff has very little confidence 

that CCE will be able to satisfy its outstanding “guaranteed” debt to ratepayers, under 

the IPA’s Final Draft Sourcing Agreement.  

 In Brattle’s analysis, in each of the ***BEGIN CONF XXXXXX END CONF*** 

scenarios, CCE is assumed to retain no profits, but rather to convert all available cash 

into distributions to its shareholders.  In none of the scenarios do such distributions dip 

below ***BEGIN CONF XXXXXX END CONF*** over the 30 years.  Assuming 

reinvestment of those distributions at a conservative 3% interest rate, at the end of 30 

years, the accumulated distributions and interest would range between ***BEGIN CONF 

XXXXXXXXXXXXXXXXXX END CONF***, with a probability weighted average of 

***BEGIN CONF XXXXXXXXX END CONF*** in nominal dollars.  In comparison, 

Brattle’s model predicts ***BEGIN CONF XXXXXXXXXXXXXXXXXXXXXXXXXX  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  

XXXXXXXXXXXXXXXXXXXXXXXX END CONF*** in nominal dollars.    

 If distributions were placed in a trust fund, earning an average rate of 3%, the 

accumulated distributions and interest would be sufficient to make up for the shortfall 

between consumers’ “guaranteed” savings and actual savings ***BEGIN CONF XXXXX 

END CONF*** of the time (using Brattle’s ***BEGIN CONF XXXX END CONF*** 

scenarios).   

 Requiring CCE to deposit all distributions into a Guarantee Shortfall Trust Fund, 

as described above, would greatly enhance the commitment to and the likelihood of 

ratepayers receiving the guaranteed savings level specified in 9-220 (h-1) (4) of the 
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PUA and section 2.6 of the IPA’s Final Draft Sourcing Agreement.  However, CCE may 

object to the above proposal on the grounds that its shareholders would prefer to 

reinvest CCE’s distributions in a manner completely different than that of a trustee of a 

Guarantee Shortfall Trust Fund.  This very well may be true.  Thus, as an alternative, 

CCE should be given the option of finding a guarantor, such as its parent (Leucadia 

National Corporation), to provide each of the utilities with a mutually agreeable 

guarantee--negotiated in good faith between the utilities and the guarantor, and subject 

to approval by the Commission--for the prompt payment of any Contract Savings 

Guaranty Shortfall Amount still remaining after the utilities have availed themselves of 

the remedies described in Section 2.7 and 2.8 of the IPA’s Final Draft Sourcing 

Agreement.  Given the state of Leucadia’s balance sheet as of September 30, 2011 

(e.g., total assets of $8.2 billion; total equity of $6.0 billion2), Staff is confident that a 

suitable guarantee, as a substitute for a Guarantee Shortfall Trust Fund, can be 

negotiated.   

 

B. Base Overage Amount  

 The IPA’s Final Draft Sourcing Agreement includes the following definition:  

“Monthly Base Overage Amount” means one-twelfth of $174,000,000, which 
amount is equal to 2.015% of the average annual amounts paid by all gas 
distribution customers of the Purchasing Utilities during the 5-year period ending 
May 31, 2010.  For the avoidance of doubt, the Monthly Base Overage Amount is 
$14,500,000 in 2010 dollars.  

                                            
2
 Leucadia National Corporation, Form 10Q, QUARTERLY REPORT PURSUANT TO SECTION 13 OR 

15(d) OF THE SECURITIES EXCHANGE ACT OF 1934.  For the quarterly period ended September 30, 
2011.  
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(Schedule I, p. 10).  The Monthly Base Overage Amount is used in determining how 

much should with be withdrawn from the Consumer Protection Reserve Account 

(“CPRA”) in any month on behalf of ratepayers to ameliorate rate increases due to 

purchases from CCE.  Staff does not know how CCE or the IPA derived the figure of 

$174 million used in the above definition (or if it is a scrivener’s error), but it is grossly 

overstated (approximately 50-60% higher than the 2.015% level specified in the PUA).  

The effect of the overstatement would be to significant delay ratepayers’ access to the 

CPRA, leaving them to suffer negative savings for a longer period of time.  

 According to Staff calculations, the figure of $174 million instead should be 

somewhere between $113 million and $117 million.3  Taking the average of $113 and 

$117 million, Staff recommends that the Commission direct CCE to modify the definition 

as follows:  

“Monthly Base Overage Amount” means one-twelfth of $174,000,000 
$115,000,000, which amount is equal to 2.015% of the average annual amounts 
paid by all gas distribution customers of the Purchasing Utilities during the 5-year 
period ending May 31, 2010, in 2010 dollars.  For the avoidance of doubt, the 
Monthly Base Overage Amount is $14,500,000 $9,583,333 in 2010 dollars.   

 

C. Fuel Charge Billing Determinants 

 The IPA’s Final Draft Sourcing Agreement states: 

                                            
3
 The uncertainty is due to two factors.  First, the amount of non-utility revenues collected from 

transportation customers for unbundled gas sales is unknown, and therefore must be imputed.  Staff 
utilized two different methods to perform this imputation: one based on a Chicago Citygate price index 
and the other based on the average PGA rates.  Second, except for gas prices, for which Staff has 
monthly data, Staff only has annual data on gas utility sales, ending in December rather than in May, as 
specified in the PUA for this calculation.  (Monthly data could be obtained from the utilities, and would 
have been with sufficient time.)  Thus, of the 60 months, Staff’s initial computations began and ended 6 
months too late.  Notably, average market gas prices and PGA rates were higher during the initial 
(excluded) 6 months (June 2005 through December 2005) than during the last (included) 6 months (June 
2010 through December 2010).  Staff used 6/60ths of the difference in those averages (adjusted to 2010 
dollars) to adjust the average rates embedded in the initial computations.  
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 “C” is the Fuel Component.  The Fuel Component for each month shall 
be a price per MMBtu established based on the quotient of (i) the actual fuel 
costs incurred by Seller in accordance with the ICC-Approved Annual Fuel 
Procurement Plan for the Plant as described in Section 4.6 (Feedstock 
Requirements and Procurement Plans) during each month and the Btu content 
for each such month in accordance with the formula below: 

($/MMBtu delivered fuel cost) 

(p. 22).  The first problem with the above provision is that the numerator of the quotient 

is designated with the Roman numeral (i), but the denominator lacks the expected (ii).  It 

is presumed that the (ii) was intended to be inserted just before the phrase “the Btu 

content for each such month.”  While the phrase “the Btu content for each such month” 

is vague (begging the question, “The Btu content of what?”), Schedule 5.2C of the IPA’s 

Final Draft Sourcing Agreement clarifies that it is “the total MMBtus of all fuel consumed 

during the month.”  However, since the fuel charge is to be applied to “the total MMBtus 

of Conforming SNG accepted at the Title Transfer Point for Buyer’s account …,” and the 

Fuel-to-SNG Efficiency rate of the plant is expected to be significantly less than 100%, 

such a charge would enable CCE to recover less than half of its total fuel costs from 

Nicor and AIC.4  It is unknown if the IPA intended this result or if it is a scrivener’s error.  

However, if the Commission determines that the charge should be designed to recover 

CCE’s total fuel costs, then the provision should be modified as follows: 

“C” is the Fuel Component.  The Fuel Component for each month shall be a 
price per MMBtu established based on the quotient of (i) the actual fuel costs 
incurred by Seller in accordance with the ICC-Approved Annual Fuel 
Procurement Plan for the Plant as described in Section 4.6 (Feedstock 
Requirements and Procurement Plans) during each month and (ii) the total 
MMBtus of Conforming SNG accepted at the Title Transfer Point for Buyer’s 

                                            
4
 On an annual basis, the Fuel-to-SNG Efficiency rate of the plant is expected by CCE and/or Brattle to 

average ***BEGIN CONF XXXXXXXXXXXXXX END CONF***  Thus, applying this charge to the total 
SNG output of the plant sold to Nicor and Ameren (which is expected to be 84% of the total plant output) 
would recover between ***BEGIN CONF XXXXX END CONF***47.1 percent of CCE’s fuel costs (i.e., 
84% x ***BEGIN CONF XXXX END CONF***% to 84% x ***BEGIN CONF XXXX%). 
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account up to the Buyer’s Allocated Percentage of MCQ as provided in this 
Agreement, up to the Buyer’s Allocated Percentage of the ACQ on an annual 
basis.  the Btu content for each such month in accordance with the formula 
below: 

($/MMBtu delivered fuel cost) 

 Staff notes that CCE’s December 14, 2011 Filing also makes a change to 

Schedule 5.2C of the IPA’s draft, which appears intended to give the same result as 

above.  However, it fails; additional changes to CCE’s new version of Schedule 5.2C 

would be needed to correct the remaining problems.  These additional corrections are 

shown in Staff Exhibit C, Part 1, attached to these comments.   

 On the other hand, both the IPA’s Final Draft Sourcing Agreement and CCE’s 

December 14, 2011 Filing provide that Nicor and AIC are responsible for purchasing 

only 84% of the output of the plant.  Hence, if the Commission finds that the fuel 

charges applied to Nicor and AIC should be modified commensurately to recover only 

84% of the plant’s fuel costs (or some other level, as discussed in the next section), 

then the above provision should be further modified as follows: 

 “C” is the Fuel Component.  The Fuel Component for each month shall be a 
price per MMBtu established based on the quotient of (i) 84% [or some other 
level determined by the Commission to be appropriate] of the actual fuel costs 
incurred by Seller in accordance with the ICC-Approved Annual Fuel 
Procurement Plan for the Plant as described in Section 4.6 (Feedstock 
Requirements and Procurement Plans) during each month and (ii) the total 
MMBtus of Conforming SNG accepted at the Title Transfer Point for Buyer’s 
account up to the Buyer’s Allocated Percentage of MCQ as provided in this 
Agreement, up to the Buyer’s Allocated Percentage of the ACQ on an annual 
basis. 

In the alternative, the revised Schedule 5.2C of CCE’s December 14, 2011 Filing should 

be further modified by adding an adjustment of 84% (or some other level), as shown in 

the last paragraph of Staff Exhibit C, Part 2, where this adjustment factor is referred to 

as the “ICC-approved Cost Recovery Percentage.”  If this route is taken by the 
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Commission, then ICC-approved Cost Recovery Percentage should be added to the 

sourcing agreement’s definition section. 

 Whether the level of recovery from Nicor and AIC should be 84%, 100%, or some 

other level will be discussed in the next section, in the context of the capital recovery 

and O&M cost recovery charges.  Indeed, the same concepts discussed there are 

equally applicable in the context of both the Fuel Component and the Carbon Capture 

and Sequestration Component.  The IPA’s Final Draft Sourcing Agreement appears to 

require Nicor and AIC to pay for 100% of CCE’s carbon capture and sequestration 

costs.  As Staff shows, the IPA proposes to use neither 84% nor 100% for the capital 

recovery and O&M cost recovery charges.  Rather, it proposes a level of 84% divided 

by 88%, which is approximately 95%.  Staff recommends that whatever percentage is 

adopted by the Commission for purposes of computing the capital recovery and O&M 

cost recovery charges should also be applied to the Fuel Component and the Carbon 

Capture and Sequestration Component.   

 

D. Capital recovery and O&M recovery charge billing determinants 

 The IPA’s Final Draft Sourcing Agreement establishes formulas for computing a 

capital recovery charge and an operation and maintenance (“O&M”) expense recovery 

charge on pages 21 and 22, and in Schedules 5.2A and 5.2B.  In both instances, the 

billing determinant used in computing the charge is neither 84% nor 100% of the plant’s 

expected output.  Rather, it is 88% of the expected output.  Since the purchase 

responsibility of Nicor and AIC is set at 84% of the plant’s expected output, if the billing 

determinant also was set at 84% of the plant’s expected output, the charges would be 
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designed to recovery 100% of CCE’s capital and O&M costs (84 divided by 84).  If the 

billing determinant was set at 100% of the plant’s expected output, the charges would 

be designed to recovery only 84% of CCE’s capital and O&M costs (84 divided by 100), 

thus leaving the IPA to recover the remaining 16% of costs from customers other than 

Nicor and AIC.   

 The IPA-proposed billing determinant of 88% (i.e., neither 84% nor 100%) 

implies an objective of recovering approximately 95.45% (84 divided by 88) of the 

capital and O&M costs from the base rates applied to Nicor and AIC.  Presumably, CCE 

would prefer to recover 100% (or more) from Nicor and AIC, while Nicor and AIC (on 

behalf of ratepayers) would prefer to pay 84% (or less).  The fact that the IPA approved 

using a billing determinant of 88% of the plant’s expected output (to recover 

approximately 95.45% of the capital and O&M costs) might be seen as a scrivener’s 

error or as a small concession to ratepayers, relative to the approach that should be 

preferred by CCE.  In any event, the merits of these different approaches are explored, 

below. 

 Section 9-220(h-1) of the PUA states that each utility entering into a sourcing 

agreement with a clean coal brownfield facility shall contract to purchase “(i) a 

percentage of 43,500,000,000 cubic feet per year, such that the utilities entering into 

sourcing agreements with the clean coal SNG brownfield facility purchase 100%, 

allocated by total therms sold to ultimate customers by each gas utility in 2008 or (ii) 

such lesser amount as may be available from the clean coal SNG brownfield facility; 

provided that no utility shall be required to purchase more than 42% of the projected 

annual output of the clean coal SNG brownfield facility, with the remainder of such 



 

14 

utility's obligation to be divided proportionately between the other utilities.”  (220 ILCS 

5/9-220(h-1)).  The energy content of a given volume of SNG can vary.  CCE claims 

that the heating content of its SNG will average 967 Btu per standard cubic foot (“Btu 

per scf”).  Assuming 967 Btu per standard cubic foot is correct, 43,500,000,000 cubic 

feet per year corresponds to 42,064,500 MMBtu.  Since the proposed purchase 

responsibility of 40,151,759 MMBtu is less than 42,064,500 MMBtu, Staff believes the 

statute’s first test for the contract quantity has been met, under these assumptions.  The 

statute’s second test is also met, as long as the projected output is greater than or equal 

to the level of 47,799,714 MMBtu per year which is stated in the IPA’s Final Draft 

Sourcing Agreement5.   

 Assuming 47,799,714 MMBtu per year is a correct projection for the output of the 

facility, and 84% of that, or 40,151,759 MMBtu per year, is the annual contract quantity 

for AIC and Nicor combined, then it would stand to reason that the capital and O&M 

recovery charges should be designed to recover 84% of the capital and O&M costs, 

leaving CCE to recoup the remaining 16% from other customers.  However the issue is 

complicated by the fact that CCE does not necessarily get to keep all the revenues from 

sales to other customers.  The governing statute and the IPA’s Final Draft Sourcing 

Agreement contain provisions related to “guaranteed” savings and revenue sharing from 

sales of SNG and other products to other customers.  The savings guarantee and 

revenue sharing, in part, is managed through the Consumer Protection Reserve 

Account (“CPRA”) described in Section (A), above.  The situation is even more 

complicated by the fact that this account is funded, not just through an initial payment by 

                                            
5
 Schedule I, p. 15. 
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CCE and by one-half of the revenues from sales of SNG and other products to other 

customers, but also by contributions by the utilities (i.e., ratepayers) if and when the 

SNG contract price becomes lower than the market price of natural gas.  In this latter 

situation, the ratepayer contribution to the CPRA is not one-half, but 100% of the 

“savings,” defined as the difference in the market price of natural gas and the SNG 

contract price multiplied by the amount of SNG purchased by the utilities.  Because of 

these additional provisions, a change in the base charges (established through 

Schedules 5.2A and 5.2B) changes the effective rate, but to a variable and generally 

smaller degree.  Similarly, changes in revenues generated from sales to other 

customers can go entirely or only partially to CCE, with the remainder, if any, going to 

ratepayers.   

 By way of example, if the Commission reduced the base capital charge by 

utilizing 100% of projected output rather than 88% of projected output as the billing 

determinant, that charge would be lowered by 59 cents per MMBtu in 2018 dollars, or 

48.3 cents per MMBtu in real 2010 dollars.  Assuming CCE’s guarantee is honored, this 

would decrease the effective rate paid by Nicor and AIC by anywhere from 0 cents to 

48.3 cents per MMBtu in real 2010 dollars (averaged over the entire 30 years).  In cases 

of extremely high natural gas prices, the decrease can exceed 48.3 cents, but it is more 

likely that the decrease in the effective rate will be some fraction of the original decrease 

in the base capital charge.  In essence, the initially lower base capital charge can result 

in ratepayers receiving less of the initial funds deposited in the CPRA by CCE, less of 

the funds deposited in the CPRA by ratepayers when the SNG contract price is below 

market rates, less of the revenues from sales to other customers, and/or less of a final 
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payment for any savings shortfall remaining at the end of the 30 years, based on the 

terms of the IPA’s Final Draft Sourcing Agreement. 

 Similarly, if consumer savings under the contract would otherwise be less than 

the guaranteed level, increases in revenues generated from other customers would be 

allocated disproportionately to ratepayers.  However, if consumer savings were already 

higher than the guaranteed level, increases in revenues generated from other 

customers could be allocated disproportionately to CCE. 

 Summary.  Staff draws the following conclusions from its analysis: 

 First, designing the base rates to recover 84% of CCE’s costs is intuitively 

reasonable, given the fact that the Nicor and AIC are only responsible for purchasing 

84% of CCE’s output.  On the other hand, due to the savings guarantee and the 

revenue sharing provisions contained in the IPA’s Final Draft Sourcing Agreement, 

designing base rates to recover 100% of the capital and O&M costs of the facility is not, 

on its face, inappropriate, either.   

 Second, the effective rates, after taking into account the savings guarantee, 

revenue sharing, and savings sharing provisions, are a complicated function of several 

variables (the values of which are presently unknown).  However, it appears that lower 

capital and O&M cost recovery charges would tend to decrease the effective rates (but 

by a smaller degree -- possibly as small as 0%).  Therefore, setting the base rates 

between the levels needed for 84% and 100% cost recovery seems reasonable.   

 Third, before taking into account savings guarantees and revenue sharing, the 

base level implied by the IPA’s Final Draft Sourcing Agreement is approximately 
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95.45%, i.e. 84%/88% (which is obviously much closer to 100% than 84%).  However, 

in general, the base rate cost recovery percentage (“BRCRP”) is given by the equation: 

BRCRP  =  
84% 

(% of expected production used in billing determinants) 

 
Therefore, for any given desired base rate cost recovery percentage, BRCRP, the 

percentage of expected production that should be used in billing determinants should be 

set equal to: 

% of expected production  
used in billing determinants 

= 
84% 

BRCRP   

 

The relationship established in the two equations above is demonstrated with the 

following ten examples: 

  

Desired base 
rate cost 
recovery 
percentage  

% of expected 
production that 
should be used in 
billing determinants 

Level set equal to utilities' 
purchase responsibility 

84% 100.00% 

  86% 97.67% 

  88% 95.45% 

  90% 93.33% 

Midway between  
84 and 100 percent 

92% 91.30% 

  94% 89.36% 

IPA/CCE proposal 95.45% 88% 

  96% 87.50% 

  98% 85.71% 

  100% 84.00% 
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 Based on these findings, Staff believes the Commission should approve either 

(a) the IPA’s proposal to set base rates to recover 95.45% of its costs, or (b) to set base 

rates to recover any other percentage of costs between 84% and 100%, based on what 

the Commission determines to be a fair and reasonable allocation, given the complex 

provisions of the IPA’s Final Draft Sourcing Agreement.  In Staff’s view, the midpoint 

(92%) would be a reasonable allocation.  This 92% is the value used in Staff Exhibit A, 

which is entitled, “Staff-proposed Schedule 5.2A:  Formula for Adjustment of Capital 

Component,” and in Staff Exhibit B, which is entitled, “Staff-proposed Schedule 5.2B:  

Formula for Adjustment of the Operation and Maintenance Component.”  In these 

exhibits, the variable, “BRCRP,” using in the tables above, is referred to instead as the 

“ICC-Approved Cost Recovery Percentage.” 

 Finally, as mentioned in the previous section, Staff believes the same ICC-

Approved Cost Recovery Percentage can be applied to the Fuel Component and the 

Carbon Capture and Sequestration Component.  With respect to the Transportation and 

Marketing component, Staff believes that the IPA’s Final Draft Sourcing Agreement 

already appropriately limits that charge to the recovery of transportation and marketing 

costs directly associated with sales to AIC and Nicor.  However, for the avoidance of 

doubt, this should be made clearer and more explicit in the contract.  

 

E. Projected Output and the Annual Contract Quantity 

 As noted above, CCE claims the projected output of the plant to be 47,799,714 

MMBtu per year.  The IPA’s Final Draft Sourcing Agreement makes AIC and Nicor 

responsible for purchasing 84% of that level (42% each), or 40,151,759 MMBtu per year 
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(the “Annual Contract Quantity” or “ACQ”), which is divided equally between the two 

utilities.  The IPA’s Final Draft Sourcing Agreement states that the projected output level 

of 47,799,714 MMBtu per year “is based on the projected annual total production of 

SNG by the Plant as shown in the summary of the base case economics in the April 30, 

2010 facility cost report produced pursuant to Public Act 96-0784 (i.e., the quantity is 

equal the sum of the projected Contract SNG quantities and Incremental SNG quantities 

shown in such summary).”  However, in the normal course of business, Staff received a 

report dated April 2010, entitled, “CHICAGO CLEAN ENERGY SNG PROJECT 

FACILITY COST REPORT,” bearing the Black & Veatch logo, that states:  

The Chicago Clean Energy, LLC SNG Project will gasify approximately ***BEGIN 
CONF XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX END CONF***. 

(CHICAGO CLEAN ENERGY SNG PROJECT FACILITY COST REPORT, p. 3)6.  

These projections of ***BEGIN CONF XXXXX END CONF*** million standard cubic feet 

per day (MMSCFD) and ***BEGIN CONF XXXX END CONF*** BTUs per scf are also 

used to describe the base case scenario of CCE’s facility on page 14 of a report 

prepared by GDS Associates, Inc., for the Illinois Power Agency, entitled, “Chicago 

Clean Energy Coke/Coal Gasification to SNG Project Review of Plant Design and 

Economic Pro Forma,” dated May 2010 (on p. 14), which Staff also obtained in the 

normal course of business.7  Since ***BEGIN CONF XXXX END CONF*** million 

standard cubic feet per day (MMSCFD) times ***BEGIN CONF XXX END CONF*** 

BTUs per scf times 365 days per year equals ***BEGIN CONF XXXXXXX END 

                                            
6
 Obtained from Michael P. Murphy, Manager of Coal Programs, Illinois Office of Coal Development, 

Dept. of Commerce & Economic Opportunity.  

7
 Ibid. 
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CONF*** MMBtu per year, and not 47,799,714 MMBtu per year, Staff is unclear how 

CCE or the IPA arrived at the latter figure.  The latter number may be a scrivener’s 

error.  However, if the former number is correct, applying 84% to ***BEGIN CONF 

XXXXXXX END CONF*** MMBtu per year would result in AIC and Nicor’s annual 

contract quantity falling to ***BEGIN CONF XXXXXXX END CONF***. 

 Staff also notes that ***BEGIN CONF XXX END CONF*** Btu per scf (found in 

the CHICAGO CLEAN ENERGY SNG PROJECT FACILITY COST REPORT at page 3) 

differs from the figure of 967 Btu per scf used in the IPA’s Final Draft Sourcing 

Agreement.  If the correct conversion rate is really 967 Btu per scf, then the annual 

expected output could be as low as***BEGIN CONF XXXXXX END CONF*** MMBtu 

per year, and the Nicor and AIC purchase responsibility as low as ***BEGIN CONF 

XXXXXXX END CONF*** MMBtu per year.   

 Staff also notes that the 967 Btu per scf used in the IPA’s Final Draft Sourcing 

Agreement is also different than the conversion rate implied by the VERIFIED 

COMMENTS OF CHICAGO CLEAN ENERGY, LLC REGARDING RETURN ON 

EQUITY, EXHIBIT B CONFIDENTIAL VERSION, p. 44.  On that page, SNG production 

assumptions under two different performance scenarios are listed in both MMscf and 

MMBtu.  For example, in one case, it shows the “Guarantee” scenario where annual 

output is ***BEGIN CONF XXXX END CONF*** MMscf or ***BEGIN CONF XXXXXXX 

END CONF*** MMBtu.  The ratio of the two figures in this case, and in all other cases 

on this page of CCE’s exhibit, is approximately ***BEGIN CONF XX END CONF*** Btu 

per scf, which is much closer to the ***BEGIN CONF XX END CONF*** Btu per scf that 

was found in the CHICAGO CLEAN ENERGY SNG PROJECT FACILITY COST 
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REPORT (at page 3) than it is to the 967 Btu per scf used in the IPA’s Final Draft 

Sourcing Agreement.  

 Based on the above cited information, Staff recommends that the Commission 

direct CCE to amend the sourcing agreement’s annual contract quantity to no greater 

than 37,737,708 and no less than 37,504,998 MMBtu per year, based on expected 

output levels of no greater than ***BEGIN CONF XXXXX END CONF*** and no less 

than ***BEGIN CONF XXXXX END CONF*** MMBtu per year.  In Staff’s view, the 

midpoints would be reasonable values: ***BEGIN CONF XXXXXXXX END CONF*** for 

the annual expected output level of the plant, and ***BEGIN CONF XXXXXXX END 

CONF*** for the annual contract quantity.  With respect to the capital cost and operation 

and maintenance expense rate components, these midpoints are used in Staff Exhibits 

A and B.  

 

F. Definitions 

 Without defining them, the IPA’s Final Draft Sourcing Agreement makes use of at 

least two terms that lack common meanings, and, therefore, could cause undue and 

unnecessary confusion to anyone interpreting the agreement.  Therefore, Staff 

recommends that the Commission condition approval of a sourcing agreement on the 

inclusion of explicit definitions of these two terms, namely, “Buyer’s Sharing 

Percentage” and “Annualized Daily Average.” 

 The first term, “Buyer’s Sharing Percentage,” is used on pages 4, 8, 9, 10, 24, 

25, 26, 27, 41.  From the contexts within which the term is employed, Staff believes that 

the most logical definition would be as follows:  “In the case of each Buyer, the ‘Buyer’s 

Sharing Percentage is 50%.”  Staff notes that  CCE’s December 14, 2011 Filing 
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appears to deal with the same deficiency by replacing all references to Buyer’s Sharing 

Percentage with the term, “Buyer’s Allocated Percentage,” which is already defined 

within the IPA’s Final Draft Sourcing Agreement as “fifty percent (50%), which 

percentage shall be subject to adjustment in accordance with this Agreement.”  Unless 

other parties raise valid objections, Staff would support this resolution of the issue. 

 The second term, “Annualized Daily Average,” is used on pages 5.  Staff notes 

that CCE’s December 14, 2011 Filing appears to deal with the same deficiency by 

adding the following definition: 

 “Annualized Daily Average” means an amount equal to 110,004 MMBtu, 
which is the ACQ divided by 365 days. The quantity of MMBtu specified in this 
definition of Annualized Daily Average shall be subject to adjustment in 
accordance with Section 2.10 (Adjustment to Price and Buyer’s Allocated 
Percentage) (if applicable). 

In principle, ACQ divided by 365 days would seem like a reasonable approach to 

defining Annualized Daily Average.  Thus, unless other parties raise valid objections, 

Staff would support the CCE’s approach.  However, as discussed in the previous 

section, Staff disagrees with the IPA’s determination of the ACQ, and believes it to be 

significantly too high.  Hence, based on Staff’s recommended change to the annual 

contract quantity--to no greater than 37,737,708 and no less than 37,504,998 MMBtu 

per year--the “Annualized Daily Average” should be no greater than 103,391 and no 

less than 102,753 MMBtu per day.  In Staff’s view, the midpoint, 103,072 MMBtu per 

day, would be a reasonable determination. 

G. Termination Provisions 

 As noted in the introduction of Staff’s comments, Public Act 97-0630 amended 

(h-4) authorizing the Commission to modify the contract “to provide that the gas utility 
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does not have the right to terminate the sourcing agreement due to any future events 

that may occur other than the clean coal SNG brownfield facility's failure to timely meet 

milestones, uncured default, extended force majeure, or abandonment.”  

 The IPA’s Final Draft Sourcing Agreement includes seven conditions (and one 

left intentionally blank), upon which the Buyer (AIC or Nicor) may terminate the contract 

prior to the end of the contract’s nominal term of 30 year commencing on the 

commercial production date of the SNG facility.  All but the last of these conditions 

clearly deal with “the clean coal SNG brownfield facility's failure to timely meet 

milestones, uncured default, extended force majeure, or abandonment,” and therefore 

are not affected by Public Act 97-0630’s changes to (h-4).  However, the last of these 

conditions states: 

 (h) upon 90 days written notice to Seller of any final and non-appealable 
administrative, judicial, or other governmental action that (i) breaks or repeals the 
prudence protection provided to Buyer by the Public Utilities Act, (ii) has a 
material adverse effect on the ability of the Buyer to recover the costs incurred by 
Buyer in connection with its purchase of SNG from the Plant through Buyer’s 
purchased gas adjustment clause in conjunction with a SNG brownfield facility 
rider mechanism, (iii) determines that this Agreement, the Parties’ rights or 
obligations under this Agreement, or any amendment, modification, elections, 
ancillary agreements or consents provided under or in connection with this 
Agreement, fails to qualify for the prudence protection provided by the Public Act. 
(iv) or in the Financing, causes this Agreement (or any resulting or successor 
agreement) to fail to qualify for the prudence protection provided by the Public 
Act.  

(220 ILCS 5/9-220(h-4), as of December 12, 2011).  In CCE’s December 14, 2011 

Filing, CCE has deleted this paragraph (h).  Unless other parties raise valid objections, 

Staff has no objection to this amendment.   

 CCE also proposes to delete section 14.20 from the IPA’s Draft Sourcing 

Agreement, presumably because CCE views it as an example of a gas utility’s right to 

terminate the sourcing agreement.  Section 14.20 states: 
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 14.20 Non-Severability.  All of the provisions of this Agreement constitute 
a material integral part of the Parties’ agreements and this Agreement shall be 
construed in whole and not in part so that if individual provisions, agreements or 
covenants are determined to be invalid, void or unenforceable by any court 
having jurisdiction, then such determination shall invalidate, void, and make 
unenforceable this Agreement in its entirety. 

(deletion of this paragraph is shown in CCE’s redline version of its Draft Sourcing 

Agreement, on page 49, but is there incorrectly identified as paragraph 14.3). 

 Staff disagrees with the deletion of this paragraph because (1) it is a reasonable 

provision for a contract of this nature, and (2) it is not affected by Public Act 97-0630’s 

changes to (h-4) because Section 14.20 of the sourcing agreement does not deal with a 

gas utility’s right to terminate the sourcing agreement (as limited by Public Act 97-

0630).  Hence, Staff recommends that the Commission reject CCE’s proposal to delete 

this clause of the contract. 

H. Incorporation of Interim Order Findings 

1. Capital Costs 

 The Interim Order states, “IT IS THEREFORE ORDERED by the Illinois 

Commerce Commission that the commercially reasonable base rate of return on equity 

required by Public Act 97-0096 is hereby set at 4.44%.”  In the explanation for this 

decision, the Interim Order also states, 

The Commission concludes that Staff’s recommendation of 4.44% should be 
adopted.  Staff utilizes CCE’s $0.93/MMBtu base return on equity to develop at a 
dollar return of $39.12 million.  A dollar return on $881.5 million would produce a 
base pre-tax rate of return on equity of 4.44%. 

This explanation, in turn, refers back to the Staff proposal, which the Interim Order 

summarized as follows: 

 Staff recommends that the Commission use the following equation to 
derive the proper equity portion of the capital recovery fee should it approve, for 
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pricing purposes, a contract volume other than 42,064,500 MMBtu, by entering 
the X input and solving for Y: 

.
X

 = Y
%44.4707,467,881$

 

where Y  the equity portion of the capital recovery fee (in $ per MMBtu); and 

 X  the contract volume approved for pricing purposes (in MMBtu). 

Furthermore, as explained in Staff’s Statement Regarding Return on Equity, “With a 

30% equity ratio, the Project’s $2,938,225,690 total capital cost would require $881.5 

million of equity.”  In a footnote, Staff explained that the Project’s $2,938,225,690 total 

capital cost “is based on the Capital Development Board’s (“CDB”) range for, and CCE’s 

estimate of, the capital costs to be recovered under the sourcing agreement, as 

specified in Section (h-3)(1)(A), which were presented in CDB’s report to the 

Commission submitted November 10, 2011 and CCE’s report to the Commission 

submitted November 10, 2011.”  

 Therefore, to incorporate the Commission decision with respect to the rate of 

return on equity, and for the sake of clarity, Staff recommends the following 

modifications to Schedule 5.2A of the IPA’s Final Draft Sourcing Agreement: 

 First, on line (A), change 2,930,712,456 to 2,938,225,690, which is the total 

capital cost that the Interim Order appears to implicitly adopt, and which, in any event, is 

the only value supported by the record.  This would enable the Commission to meet its 

obligation under 9-220 (h-4) to approve a sourcing agreement “containing the capital 

costs.”   

 Second, add a line for the computation of the “ICC-Approved Equity Amount = A 

x (1-C),” which will equal $881,467,707.  
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 Third, add a line for the “ICC-Approved Rate of Return on Equity (%)” of 4.44%. 

 Fourth, add a line for the “Projected Output of the Plant.”  CCE claims the 

projected output of the plant to be 47,799,714 MMBtu per year.  The IPA’s Final Draft 

Sourcing Agreement makes AIC and Nicor responsible for purchasing 84% of that level 

(42% each), or 40,151,759 MMBtu per year (the “Annual Contract Quantity” or “ACQ”), 

which is divided equally between the two utilities.   However, as argued in section E, 

above, the projected output of the plant appears to be significantly less than 47,799,714 

MMBtu per year.  Staff recommends that the Commission determine expected output 

levels to be no greater than ***BEGIN CONF XXXXXXX END CONF*** and no less 

than ***BEGIN CONF XXXXXXXXX END CONF***  MMBtu per year, the midpoint of 

which is ***BEGIN CONF XXXXXXXXX END CONF***. 

 Fifth, add a line for the appropriate “ICC-Approved Cost Recovery Percentage” 

for AIC and Nicor (given their obligation to purchase only 84% of the plant’s expected 

annual production, but also the contract’s complex savings guarantee and revenue and 

savings sharing provisions).  As discussed in Section D, the IPA’s Final Draft Sourcing 

Agreement Schedule 5.2A and 5.2B both implicitly utilize a cost recovery percentage of 

95.45%, i.e. 84%/88%.  The Commission should either approve this level of some other 

level between 88% and 100%, and use it for all the charges, with the exception of the 

Transportation and Marketing Component, as discussed in Section D. 

 Sixth, amend and rename as “Volume Approved for Pricing Purposes (MMBtu)” 

the line entitled, “Maximum Annual Contract Quantity (MMBtu),” which is set equal to 

42,064,500 in the IPA’s Final Draft Sourcing Agreement.  As argued in section E, 

above, this value should be changed, depending on what the Commission determines 



 

27 

to be the expected annual production level of the plant and the appropriate cost 

recovery percentage for AIC and Nicor.  As further explained in Section D, it should be 

set equal to the Projected Output of the Plant times 84% divided by the Cost Recovery 

Percentage.  This change will affect both the ICC-approved Return on Equity ($/MMBtu) 

and the Base-Case Cost to Debt ($/MMBtu).  

 Seventh, rename as “ICC-Approved Return on Equity ($/MMBtu)” and amend the 

line entitled, “ICC-Approved Rate of Return ($/MMBtu)” so that it becomes a formula 

equivalent to the one described above, and implicitly approved in the Interim Order (i.e., 

Base Case Equity Amount times ICC-Approved Rate of Return on Equity (%) divided by 

the Volume Approved for Pricing Purposes).   

 Staff would also recommend amending the lines entitled, “Base Case Cost of 

Debt ($/year) = Levelized amortization based on B, D, E,” and “Actual Cost of Debt 

($/year) = Levelized amortization based on L, D, E,” to include a footnote explicitly 

defining in mathematical terms “Levelized amortization based on …” 

 The above changes are shown in Staff Exhibit A, attached, which is entitled, 

“Staff-proposed Schedule 5.2A:  Formula for Adjustment of Capital Component.” 

2. Operation and Maintenance Expense  

 The Interim Order states, “IT IS THEREFORE ORDERED by the Illinois 

Commerce Commission that operations and maintenance costs recoverable under the 

sourcing agreement are hereby set at $84,018,452.”  To incorporate the foregoing 

language into the sourcing agreement, Staff recommends that the Commission direct 

CCE to modify Schedule 5.2B of the IPA’s Final Draft Sourcing Agreement to include 

this number ($84,018,452) on line (A) “ICC-Approved O&M Budget ($/year).  In addition, 

as discussed in sections D, E, and (1) of this section (H), Staff disputes the billing 
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determinant used in both Schedules 5.2A and 5.2B.  Therefore, many of the same 

changes proposed above for Schedule 5.2A should also be made in Schedule 5.2B.   

 Both the Commission’s previous finding that “operations and maintenance costs 

recoverable under the sourcing agreement are hereby set at $84,018,452,” and the 

billing determinant changes discussed above, are shown in Staff Exhibit B, which is 

entitled, “Staff-proposed Schedule 5.2B:  Formula for Adjustment of the Operation and 

Maintenance Component.” 

 

I. CCE’s Proposed Modifications to Section 14.1(b) 

 In CCE’s December 14, 2011 Filing, section 14.1(b) of the IPA’s Final Draft 

Sourcing Agreement is modified as follows: 

 (b) Upon request of Buyer, Seller shall obtain a recognition and non 
disturbance agreement in form and substance reasonably acceptable to the 
Financing Parties and Buyer pursuant to which the Financing Parties agree that if 
they or any of their successors or assigns obtain title to the Plant (by foreclosure, 
deed in lieu of foreclosure or otherwise), the rights of Buyer hereunder shall not 
be disturbed and such assignee shall, except in the case of a permanent 
abandonment of the Plant, perform the prospective obligations of the Agreement 
for the benefit of Buyer. Upon request of Seller, Buyer shall enter into a consent 
to assignment in favor of the Financing Parties in substantially the form attached 
hereto as Exhibit 1.form and substance reasonably acceptable to the 
Financing Parties.  

(see CCE’s December 14, 2011 Filing, Redline Version, p. 44) 

 In its explanation for the change, CCE lists these changes as scrivener’s errors.  

Staff not only disagrees with the substance of these changes, but also with the CCE’s 

characterization of them as scrivener’s errors.  A scrivener would not inadvertently 

insert the phrases, “and Buyer” and “substantially the form attached hereto as Exhibit 

1.”  Clearly, the deletion of the first phrase by CCE is intended to curb the rights of the 
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Buyers, and the deletion of the second phrase effectively eliminates any influence that 

the Buyers had in negotiating the referenced Exhibit 1.  That is unacceptable to Staff.  

For the above reasons, Staff recommends that 14.1(b) be modified as follows: 

(b) Upon request of Buyer, Seller shall obtain a recognition and non disturbance 
agreement in form and substance reasonably acceptable to the Financing Parties 
and Buyer pursuant to which the Financing Parties agree that if they or any of 
their successors or assigns obtain title to the Plant (by foreclosure, deed in lieu of 
foreclosure or otherwise), the rights of Buyer hereunder shall not be disturbed 
and such assignee shall, except in the case of a permanent abandonment of the 
Plant, perform the prospective obligations of the Agreement for the benefit of 
Buyer.  Upon request of Seller, Buyer shall enter into a consent to assignment in 
favor of the Financing Parties in substantially the form attached hereto as Exhibit 
1 or in a form and substance reasonably acceptable to the Financing 
Parties and Buyer.  

The above change to 14.1(b) preserves the rights of Nicor and AIC, while also providing 

for additional flexibility in the form and substance of the recognition and non disturbance 

agreement.  

J. CCE’s Proposed Modifications to Section 3.3(a)(xi) 

 CCE’s changed version of 3.3(a)(xi) makes reference to "Section 3.3(a)(v) 

(Notices by Seller and Buyer During Period Prior to the Commercial Production Date)."  

However, the heading, "Notices by Seller and Buyer During Period Prior to the 

Commercial Production Date," corresponds to the whole of Section 3.3, and not just to 

Section 3.3(a)(v).  Hence, its inclusion in this reference to 3.3(a)(v) is confusing.  Thus, 

Staff recommends that “(Notices by Seller and Buyer During Period Prior to the 

Commercial Production Date)” be dropped from 3.3(a)(xi). 

K. Other Potential Typographical and Scrivener’s Errors Noted by CCE 

 To avoid ambiguity, Staff Exhibit D is a list of CCE’s December 14, 2011 

proposed changes to the IPA’s Final Draft Sourcing Agreement.  The first two columns 
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of Staff Exhibit D are from CCE’s own December 14, 2011 filing.  In the third column, 

Staff presents its response to the proposed change, and/or a cross-reference to where 

Staff addresses the issue in these comments. 

WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that its recommendations be adopted in their entirety consistent with the 

arguments set forth herein. 

Respectfully submitted, 

      ____________________________ 

      Matthew L. Harvey 
      James V. Olivero 
      Illinois Commerce Commission 
      Office of General Counsel 
 
      160 North LaSalle Street 
      Suite C-800 
      Chicago, Illinois 60601 
      312 / 793-2877 
 
December 16, 2011    Counsel for the Staff of the  
      Illinois Commerce Commission 


