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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission 
On Its Own Motion 
 
In re Proposed Contracts between Chicago 
Clean Energy, Inc. and Ameren Illinois 
Company and Between Chicago Clean 
Energy, Inc. and Northern Illinois Gas 
Company for the Purchase and Sale of 
Substitute Natural Gas Under the Provisions 
of Illinois Public Act 97-0096. 
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Docket No. 11-0710 

NICOR GAS COMPANY’S STATEMENT OF POSITION CONCERNING  
THE SOURCING AGREEMENT AND THE DETERMINATION  

OF THE CAPITAL COMPONENT AND THE O&M COMPONENT OF THE 
BASE CONTRACT PRICE UNDER THE SOURCING AGREEMENT 

Pursuant to the Chief Administrative Law Judge’s (“ALJ”) rulings on November 17, 

December 8 and 12, 2011, Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor 

Gas”) hereby submits its statement of position concerning (i) the form of sourcing agreement 

with Chicago Clean Energy, Inc. (“CCE”) for substitute natural gas that was issued by the 

Illinois Power Agency (“IPA”) on October 11, 2011 (“Sourcing Agreement”) and (ii) the 

determination by the Illinois Commerce Commission (“Commission”) of the “Capital 

Component” and the “O&M Component” of the Base Contract Price under the Sourcing 

Agreement. 

I. THE SOURCING AGREEMENT 

Nicor Gas appreciates the opportunity to respond to the Commission’s inquiry 

concerning outstanding, non-rate of return issues related to the Sourcing Agreement between 

Nicor Gas and CCE.  In short, the IPA’s Sourcing Agreement contains a variety of provisions 

with which Nicor Gas disagrees.  Given applicable statutory provisions, however, the authority 

to rule on many provisions was vested with the IPA, while the Commission’s authority to review 
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Sourcing Agreement issues is far more limited.  The IPA’s approval of the Sourcing Agreement 

was a final administrative decision as to those issues subject to its jurisdiction and, therefore, the 

Commission cannot address such issues.  Consistent with applicable law, Nicor Gas has filed an 

action in the Circuit Court of DuPage County contesting various IPA determinations as 

inconsistent with Section 9-220 of the Public Utilities Act (“PUA”).  220 ILCS 5/9-220.  (Nicor 

Gas’ Complaint is attached hereto as Exhibit A).  Nicor Gas does not ask the Commission to 

address those issues here, but to the extent the Commission would like more information 

regarding the nature of those challenges Nicor Gas is prepared to address them.  Meanwhile, the 

comments in Section II below address those issues that are squarely within the Commission’s 

jurisdiction pursuant to Section 9-220 of the Act. 

In addition, Nicor Gas responds in Exhibit C hereto to the filing made by CCE on 

December 14, 2011 of a “corrected” version of the Sourcing Agreement allegedly in 

conformance with Public Act 97-0630.1   

II. DETERMINATION OF THE CAPITAL COMPONENT AND THE O&M 
COMPONENT OF THE BASE CONTRACT PRICE 

Section 9-220(h-3)(1) of the PUA provides for the inclusion in the Sourcing Agreement 

of “a capital recovery charge approved by the Commission.”  220 ILCS 5/9-220(h-3)(1).  

Similarly, Section 9-220(h-3)(2) of the PUA provides for the inclusion in the Sourcing 

Agreement of a charge for “[o]peration and maintenance costs approved by the Commission.”  

220 ILCS 5/9-220(h-3)(2).   

                                                 
1 In its December 14, 2011 filing, CCE proposes various changes to the Sourcing Agreement that it contends (i) are 
corrections to typographical errors and scrivener’s errors or (ii) modify certain utility termination right provisions.  
Nicor Gas disagrees that certain of the changes proposed by CCE constitute typographical errors, scrivener’s errors 
or utility termination right provisions and has indicated those points of disagreement on Exhibit C hereto.  In doing 
so, Nicor Gas does not waive any right to question the validity of any Commission action purporting to make 
revisions to the Sourcing Agreement to “correct” typographical errors or scrivener’s errors or to modify utility 
termination right provisions.     
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Section 5.2 of the Sourcing Agreement provides for these two charges as component “A” 

(the “Capital Component”) and component “B” (the “O&M Component”), respectively, of the 

Base Contract Price.  In the Sourcing Agreement, each of these components is designated as a 

“$[X.XX] per MMBtu” charge, reflecting that the Commission is assigned the responsibility to 

determine the actual dollar amount of each of these component charges on a per unit basis.  

Schedule 5.2A and Schedule 5.2B of the Sourcing Agreement set forth formulas that purport to 

indicate the procedure for determining the Capital Component and the O&M Component, 

respectively.   

In setting the Capital Component under the Sourcing Agreement, Section 9-220(h-3)(1) 

of the PUA directs the Commission to adopt a total capital cost based strictly on a procedure that 

compares a range of capital costs submitted to the Commission confidentially by the Capital 

Development Board (“CDB”) to a capital cost estimate submitted to the Commission by CCE.  

Section 9-220(h-3)(1)(B) of the PUA then provides for the Commission to conduct a hearing to 

determine the rate of return to be used to calculate the Capital Component, including the return 

on equity used to determine such rate of return. 2    

In setting the O&M Component under the Sourcing Agreement, Section 9-220(h-3)(2) of 

the PUA directs the Commission to adopt operation and maintenance costs based strictly on a 

procedure that compares a range of operation and maintenance costs submitted to the 

Commission confidentially by the CDB to an operation and maintenance cost estimate submitted 

to the Commission by CCE.3 

Nicor Gas submits that the formulas reflected in Schedule 5.2A and Schedule 5.2B of the 

Sourcing Agreement both employ an incorrect billing determinants amount to develop the per 

                                                 
2 In the December 7, 2011 Interim Order, the Commission set the return on equity at 4.44%. 
3 In the December 7, 2011 Interim Order, the Commission set the operations and maintenance cost amount at 
$84,018,452.  
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MMBtu capital cost recovery charge and the per MMBtu operation and maintenance charge, 

which results in an excessive allocation of costs to Nicor Gas and its customers under the 

Sourcing Agreement.   

Further, the Commission must set the Capital Component in a manner that achieves the 

Commission-approved return on equity based on the actual capital structure of the CCE project.  

Schedule 5.2A of the Sourcing Agreement is confusing in various respects and provides 

insufficient guidance regarding the line items that are to be finalized by the Commission in this 

proceeding and those that are to be finalized by the Commission at the time CCE completes its 

financing of the project. 

This risk of confusion is evident from the Verified Reply Comments on Return on Equity 

that CCE filed in this proceeding on November 23, 2011.4  In Exhibit A to those comments (at 

page 7), CCE proposes that, in this proceeding, the Commission approve final entries for lines A 

through L of CCE’s modified version of Schedule 5.2A and that only the entries for lines M 

through P of the revised schedule would be finalized following completion of CCE’s debt 

financing.  However, if the Commission were to follow CCE’s proposal, then the final Capital 

Component would reflect a 70% debt / 30% equity capital structure regardless of the final capital 

structure actually achieved by CCE at the completion of its debt financing and the ICC-

Approved Rate of Return (line K of CCE’s revised Schedule 5.2A) would be fixed now on the 

basis of that assumed 70% debt / 30% equity capital structure.  If, however, the actual capital 

structure of the project differs from what was assumed, then both the equity return portion and 

the debt portion of the Capital Component need to be adjusted to account for the difference.  

                                                 
4 Nicor Gas notes that CCE has repeated the same errors discussed herein with respect to Schedule 5.2A and 
Schedule 5.2B in its filing of December 14, 2011 and Nicor Gas’ arguments in this Statement of Position apply 
equally to that filing.  
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Nicor Gas recommends that the Commission modify Schedule 5.2A and Schedule 5.2B 

in the manner indicated in Exhibit B attached hereto.  As discussed more fully below, the 

modified Schedule 5.2A and Schedule 5.2B proposed by Nicor Gas utilize the correct billing 

determinants amount and the modified Schedule 5.2A also clarifies the line item entries that are 

to be finalized by the Commission in this proceeding and those that are to be finalized by the 

Commission upon completion of CCE’s debt financing so as actually to provide for an equity 

return portion of the Capital Component that achieves the return on equity approved by the 

Commission based on the actual capital structure of the project.   

A. The Commission, Not The IPA, Is Responsible For Establishing  
The Billing Determinants To Be Used To Compute The Capital 
Component And The O&M Component. 

In order to set the Capital Component and the O&M Component of the Base Contract 

Price in the Sourcing Agreement, a decision needs to be made about the number of “billing 

determinants” to be used in the computation.  In other words, to derive these per MMBtu 

charges, the Commission needs to divide the approved total capital costs and the approved total 

annual operation and maintenance costs for the CCE project by an appropriate number of sales 

units.  The threshold question, then, is who is responsible to make the decision concerning the 

number of billing determinants to be used?   

The IPA decided that it was responsible for setting the number of billing determinants.  It 

does this in Section 5.2 of the Sourcing Agreement by directing that 43.5 Bcf be used as the 

Annual Contract Quantity for the Capital Component and the O&M Component of the Base 

Contract Price and again in Schedule 5.2A and Schedule 5.2B of the Sourcing Agreement by 

directing that the Maximum Annual Contract Quantity of 42,064,500 MMBtu is to be used as the 

number of billing determinants to set the Capital Component and the O&M Component. 
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Nicor Gas disagrees that the IPA is responsible for setting the billing determinants to be 

used to calculate prices.  Section 9-220(h-1)(12) of the PUA provides that a “utility is 

responsible to pay only the Commission determined unit price cost of SNG that is purchased by 

the utility”.  220 ILCS 5/9-220(h-1)(12) (emphasis added).  Further, Sections 9-220(h-3)(1) and 

(2) of the PUA describe how the Commission sets the Capital Component and the O&M 

Component.  Those sections provide that the Commission must begin with inputs provided by 

the CDB and CCE to establish the total capital cost and total annual operation and maintenance 

cost of the CCE project, but otherwise leaves it to the Commission to make the determination 

about how those total costs are to be converted to unit charges.  Significantly, nothing in 

Section 9-220(h-3) compels the Commission to accept any inputs from the IPA in setting the 

Capital Component or the O&M Component of the Base Contract Price. 

It is for the Commission to decide the correct number of billing units to use to calculate 

the Capital Component and the O&M Component.  The Commission is not bound by the IPA’s 

actions in attempting to dictate the number of billing determinants through the Sourcing 

Agreement terms.  

B. The Number Of Billing Units Used To Calculate The Capital 
Component And The O&M Component Is To Be Based On The 
Projected Annual Output Of The CCE Project.   

In the Sourcing Agreement, the IPA used 47,799,714 MMBtu as the “projected annual 

output” of the CCE facility for purposes of setting the annual quantity of gas Nicor Gas will be 

required to purchase.  Section 9-220(h-1) of the PUA assigns to the IPA the authority to 

determine the volumetric purchase obligations under the Sourcing Agreement.  While Nicor Gas 

believes that the IPA was wrong to have used 47,799,714 MMBtu as the basis to allocate 

volumes, it is not within the scope of the Commission’s authority to review the IPA’s decision 
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on this issue even if the Commission agrees with Nicor Gas’ interpretation of the law.5  The 

Commission simply is not charged under the PUA to review or modify this IPA determination. 

The Commission, however, is responsible for deciding the correct number of billing units 

to be used to calculate the Capital Component and the O&M Component of the Base Contract 

Price under the Sourcing Agreement.  In doing so, the Commission must accept as given the 

IPA’s determination that the “projected annual output” of the CCE facility is 47,799,714 MMBtu 

and must decide on the correct number of billing units in light of this IPA determination. 

If 42,064,500 MMBtu is used as the number of billing determinants as proposed by the 

IPA, then there is a disconnect between the percentage of the IPA-determined “projected annual 

output” of the CCE facility that Nicor Gas is required to purchase (42%) and the percentage of 

the capital costs and operation and maintenance costs for the CCE facility that Nicor Gas and its 

customers are required to pay (approximately 48%).  As such, Nicor Gas and its customers 

would be required to pay more than their share of the CCE facility’s cost of service.  This is 

contrary to fundamental cost causation principles.  Similarly, it is contrary to the requirements of 

Section 9-220(h-1) of the PUA in that the charges would not be “unit price costs” because all 

units of production would not be assigned the same costs.  And it would further violate Section 

9-220(h-1) by assigning to Nicor Gas and its customers the responsibility to pay a purchase price 

for more than 42% of the “projected annual output” of the CCE facility. 

The unit price must be determined by dividing the total costs, as defined in Section 9-

220(h-3), by the projected annual output of the facility.  220 ILCS 5/9-220(h-3).  This 

methodology works both as a practical matter and in accordance with cost causation principles 

                                                 
5 In its action filed in the Circuit Court of DuPage County, Nicor Gas contends, among other things, that the IPA 
violated Section 9-220(h-1) of the PUA in selecting 47.8 Bcf as the “projected annual  output” of the CCE facility 
for purposes of setting Nicor Gas’ purchase obligations under the Sourcing Agreement.  It is Nicor Gas’ position in 
the litigation that the PUA limits Nicor Gas’ annual purchase obligation to 42% of 43.5 Bcf.    
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by accurately pricing each unit of output using the total cost and the total projected annual output 

of the facility.  Cost causation principles are implicit in the rate setting called for under the PUA 

in that Section 9-220(h-1) provides for re-allocation of volume commitments among the 

purchasing utilities in the event some utilities elect the rate case option.  There would be no 

purpose in such a re-allocation exercise if all costs were to be fully borne by the remaining 

utilities regardless of cost causation.  Further, application of this methodology will comport with 

the statutory mandate in Section 9-220(h-1)(12) that the utilities pay no more than the unit price 

cost of SNG for the units that the utilities purchase by allocating only a proportionate share of 

the cost of SNG to the units that the utilities purchase.     

The IPA describes the use of 42,064,500 MMBtu for billing determinant purposes as 

representing a “concession” on the part of CCE.  However, this can only be perceived as a 

concession if the legislation allows for more than 42% of costs of the project to be allocated to 

Nicor Gas and its customers.  Though not stated by the IPA, what underlies the characterization 

of the use of 42,064,500 MMBtu as a “concession” is a mistaken view that the legislation 

actually provides for allocation of 100% of the cost of service to the utilities that purchase from 

CCE even though some utilities had opted out.  The fact of the matter is that Section 9-220(h-

3) contemplates a cost of service rate structure but does not expressly address how costs are 

allocated when some utilities have elected to opt out.  Can those costs be reallocated to the 

purchasing utilities?  Nicor Gas contends that this could not have been the legislative intent 

because it creates a penalty for those utilities that elected to contract versus opt out.  Consider 

what would happen if all utilities other than Nicor Gas had opted out.  It could not have been 

envisioned that Nicor Gas customers could be made to bear 100% of the cost of service for only 

42% of the output. 
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Given the IPA’s determination that the “projected annual output” of the CCE facility is 

47,799,714 MMBtu, the Commission must use 47,799,714 MMBtu for billing determinant 

purposes also.6  Put simply, the Commission must ensure that the basis for allocating cost under 

the Sourcing Agreement is the same as the basis for allocating volume.  Therefore, the 

Commission must modify the Sourcing Agreement as follows:  (i) delete, from the description of 

Component “A” in Section 5.2, the sentence “For purposes of determining the Capital 

Component, the Annual Contract Quantity will be 43.5 Bcf.”; (ii) delete, from the description of 

Component “B” in Section 5.2, the sentence “For purposes of determining the O&M Component, 

the Annual Contract Quantity will be 43.5 Bcf.”; (iii) replace, in Schedule 5.2A (line G) and in 

Schedule 5.2B (line B), the “Maximum Annual Contract Quantity” of 42,064,500 MMBtu with 

the “Projected Annual Output” of 47,799,714 MMbtu; and (iv) delete current footnote 2) from 

Schedule 5.2A and current footnote 1) from Schedule 5.2B.       

C. The Capital Component Must Be Set In A Manner That Allows For 
Proper Adjustment If The CCE Project Is Financed With A Capital 
Structure That Is Different Than 70% Debt And 30% Equity. 

Schedule 5.2A of the Sourcing Agreement is a chart that sets forth the formula for 

calculating the Capital Component of the Base Contract Price.  The farthest right column of the 

schedule attached to the Sourcing Agreement shows the mechanics of the calculation based on 

illustrative values for the relevant factors used in the calculation.  

The second column from the right is intended to include the actual values of the relevant 

factors as determined in accordance with the provisions of the PUA, and the IPA did not include 

any values in this column.  Instead, the IPA designated each cell in that column as either a value 

to be “Filled in by ICC” or “Calculated”.  The IPA did, however, identify the billing 

                                                 
6 Although Nicor Gas contests the IPA’s decision in this regard, Nicor Gas recognizes that it is not for the 
Commission to address that decision and, therefore, Nicor Gas and the Commission must accept it for purposes of 
this proceeding. 
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determinants factor in Row G of its Schedule 5.2A as “Maximum Annual Contract Quantity 

(MMBtu)”, and included a footnote stating that the entry for that row in the chart is to be 

“[c]alculated based on 43,500,000,000 scf multiplied by the SNG heating value of 967 btu/scf.” 

Schedule 5.2A is flawed in two respects.  First, as explained above, the IPA is not 

authorized under the PUA to determine the billing determinants to be used to calculate the 

Capital Component; that is to be decided by the Commission.  And, the correct number of billing 

determinants to be used by the Commission to calculate the Capital Component is equal to the 

“Projected Annual Output” as determined by the IPA not the “Maximum Annual Contract 

Quantity”.  

Second, Schedule 5.2A fails to indicate the values in the second column from the right 

that are to be finalized in this proceeding and those that are to be finalized after CCE has 

completed its debt financing.  CCE proposes that the only factor that will remain to be “Filled in 

by the ICC” after this proceeding will be the actual interest rate on the project’s debt.  However, 

the effect of CCE’s proposal would be to alter the return on equity if the actual capital structure 

of the project is other than the “base case” 70% debt.  

Contrary to CCE’s proposal, the only values that properly are to be fixed by the 

Commission in this proceeding are:  (i) the approved capital costs of the project; (ii) a thirty year 

term for the debt financing; (iii) the number of billing determinants; and (iv) the approved rate of 

return on equity.  The actual interest rate, the actual percentage of debt and all other values that 

are calculated based on either of those inputs can only properly be fixed after CCE’s debt 

financing has been finalized.    

Section 9-220(h-3) of the PUA expressly provides for approval in this proceeding of the 

amount of capital costs for the CCE project and the rate of return on equity for the project. 
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Fixing the correct number of billing determinants is required to calculate the Capital Component 

but that number naturally results from the PUA and the IPA’s decision regarding the “projected 

annual output” of the CCE project; it is not dependent on the terms of CCE’s debt financing.  As 

such, the correct number of billing determinants properly is fixed in this proceeding.  Finally, for 

purposes of calculating the Capital Component, the Commission must utilize a thirty year term 

for the debt financing so as to match the thirty year term of the Sourcing Agreement.  

Considering that the Capital Component is fixed for the entire thirty year term of the Sourcing 

Agreement, this requirement is evident.  If, for example, CCE were to obtain debt with a twenty-

five year term and Schedule 5.2A permitted the Capital Component to be adjusted at the 

completion of CCE’s debt financing to reflect the shorter duration of that debt, then the Capital 

Component would be a higher charge and that higher charge would be assessed under the 

Sourcing Agreement for the full thirty year term of the Sourcing Agreement even though the 

debt had been paid in full during the first twenty-five years of the term. 

Nicor Gas proposes that the Commission adopt a revised Schedule 5.2A that remedies the 

flaws in the schedule provided by the IPA.  The revised schedule proposed by Nicor Gas is 

attached as the first page of Exhibit B and would replace the Schedule 5.2A currently contained 

in the Sourcing Agreement.  In its proposed Schedule 5.2A, Nicor Gas (i) substitutes “Projected 

Annual Output” for “Maximum Annual Contract Quantity” in line G as the correct input for 

fixing billing determinants7 and (ii) reformats the schedule to indicate clearly the factors relevant 

to calculating the Capital Component that are to be fixed in this proceeding and those that are to 

be fixed after CCE’s debt financing is finalized. 

                                                 
7 Nicor Gas has also included, as the second page of Exhibit B, a revised Schedule 5.2B that makes a corresponding 
correction to billing determinants used to derive the O&M Component in line B.  Nicor Gas proposes that the 
Commission adopt its revised Schedule 5.2B as a replacement to the Schedule 5.2B currently included in the 
Sourcing Agreement.  
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Dated:  December 16, 2011 
 
 
 
 
 
 
 
John E. Rooney 
Anne W. Mitchell 
Rooney Rippie & Ratnaswamy LLP 
350 West Hubbard Street, Suite 430 
Chicago, Illinois 60654 
(312) 447-2800 
john.rooney@r3law.com 
anne.mitchell@r3law.com 

Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
By: /s/  John E. Rooney   
 One of its attorneys 
             
 
 




