
 

{00004036 4 }  

STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Tariffs and charges submitted pursuant to Section 
16-108.5 of the Public Utilities Act 

: 
: 
: 
: 

 
No. 11-0721 

COMMONWEALTH EDISON COMPANY’S MOTION FOR  
PROTECTIVE ORDER DEFINING SCOPE OF DISCOVERY 

Commonwealth Edison Company (“ComEd”), pursuant to Sections 190, 360(c), and 370 

of the Rules of Practice of the Illinois Commerce Commission (“Commission”), 83 Ill. Admin. 

Code §§ 200.190, 200,360(c), and 200.370, and Illinois Supreme Court Rule 201(c)(1) 

respectfully moves for entry of a Protective Order finding and ordering that: (1) the consideration 

of rate designs and inter-class cost allocations inconsistent with those in ComEd’s existing rates 

filed pursuant to the Commission’s order in Docket No. 10-0467 are outside of the statutory 

scope of this proceeding; and (2) facts relating to such alternative designs and allocations are 

therefore outside the scope of permissible discovery  In support of this Motion, ComEd states: 

1. On November 8, 2011, ComEd filed with the Commission a “performance based 

formula rate” tariff, Rate DSPP – Delivery Service Pricing and Performance, and the data 

required to “populate the performance-based formula rate” for the initial period, together with 

supporting testimony and materials, all as called for by new Section 16-108.5 of the Public 

Utilities Act (“PUA”).  Later that same day, the Commission suspended ComEd’s tariff filing 

and, as authorized and required by that law, commenced this proceeding to “review the filing.”  

See 220 ILCS 5/16-108.5(c).   

2. Unlike the tariffs historically submitted in traditional rate cases, where the utility 

selected a rate design to file and support, Section 16-108.5(c) imposes specific statutory 
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mandates on the design of the proposed performance-based formula rate tariff.  It provides, in 

pertinent part:  

Until such time as the Commission approves a different rate design and cost 
allocation pursuant to subsection (e) of this Section, rate design and cost 
allocation across customer classes shall be consistent with the Commission's most 
recent order regarding the participating utility's request for a general increase in 
its delivery services rates. 

220 ILCS 5/16.111.5(c).  In accordance with that mandate, Rate DSPP’s design and inter-class 

cost allocations are consistent with those of the rates that ComEd filed, on May 25, 2011, in 

compliance with the Commission’s May 24 final order in Docket No. 10-0467.   

3. Section 16-108.5 also imposes a parallel limitation on the Commission’s ability to 

order into effect a performance-based formula rate with a different design or inter-class cost 

allocation.  Subsection (e) of Section 16-108.5, referenced in the provision quoted above, both 

excludes questions of rate design from this initial Commission investigation and establishes an 

alternative procedure for the investigation and implementation of rate design changes.  It directs 

first that rate design changes should be evaluated only after the initial performance based 

formula rates are already in effect.  It thus states, in pertinent part, that the initial filing must 

include a “rate design and cost allocation across customer classes … consistent with” the rates 

approved in Docket No. 10-0467, although “[n]othing in subsections (c) or (d) of this Section 

shall prohibit the Commission from investigating, or a participating utility from filing, revenue-

neutral tariff changes related to rate design of a performance-based formula rate that has been 

placed into effect for the utility.”  

4. Section 16-108.5 also expressly directs that any changes to the rate design or 

inter-class cost allocation should be implemented only in a subsequent proceeding, stating that: 

Following approval of a participating utility's performance-based formula rate 
tariff pursuant to subsection (c) of this Section, the utility shall make a filing with 
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the Commission within one year after the effective date of the performance-based 
formula rate tariff that proposes changes to the tariff to incorporate the findings of 
any final rate design orders of the Commission applicable to the participating 
utility and entered subsequent to the Commission's approval of the tariff.  

220 ILCS 5/16-108.5(e) (emph. added).  The law further reinforces the separation of proceedings 

addressing revenue requirement and formula tariff issues, on one hand, and rate design issues, on 

the other, by directing that they also be considered in separate proceedings on a continuing basis.  

It states that, even following the initial revenue neutral rate design revisions, ComEd  

… shall make a filing with the Commission during each subsequent 3-year period 
that either proposes revenue-neutral tariff changes or re-files the existing tariffs 
without change, which shall present the Commission with an opportunity to 
suspend the tariffs and consider revenue-neutral tariff changes related to rate 
design.   

Id. 

5. ComEd has begun to receive discovery aimed at alternative rate designs and inter-

class cost allocations that are not consistent with those of the rates in effect under the 

Commission’s Order in Docket No. 10-0467.  Among that discovery is a substantial portion of 

the Second Set of Data Requests from the Chicago Transit Authority (“CTA”).  Those data 

requests focus on results and data from recently completed studies of rate design and cost 

allocation issues that the Commission in Docket No. 10-0467 directed ComEd to conduct and 

consider in connection with future rate filings.  See CTA Data Requests 1.3 (which contains 20 

independent subparts), and 1.4, attached hereto as Appendix A.  ComEd provided those studies 

to parties with its filing purely for informational purposes.1   

                                                 
1  As noted in Dr. Hemphill’s testimony (ComEd Ex. 1.0, 17:318-37) and by the undersigned counsel at the 

November 22, 2011 status hearing, ComEd provided those studies to demonstrate that it had, in good faith, complied 
with the Commission’s directives to complete them and not because they raise issues within the scope of this 
proceeding.   
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6. The scope of discovery in a Commission docket is defined by the relief that can 

be granted by the Commission and the statute(s) that govern the proceeding.  While the scope of 

Commission discovery is generally broad, discovery is still properly aimed at “obtain[ing] full 

disclosure of all relevant and material facts to a proceeding.”  83 Ill. Adm. Code § 200.340 (emph. 

added).  In this proceeding, however, the law excludes consideration of alternative rate designs 

and inter-class cost allocations.  “The right of discovery is limited to disclosure regarding matters 

relevant to the subject matter involved in the pending action.”  Harris Trust & Savings Bank v. 

Joanna-Western Mills Co., 53 Ill App. 3d 542, 557 (1st Dist. 1977).  Alternative rate designs are 

not germane to this proceeding and discovery concerning them is properly restricted.  Respecting 

this principle is especially important where, as here, the issues are irrelevant because the law 

expressly forbids acting on them in this proceeding, and directs them to be taken up in distinctly 

different and subsequent proceedings.   

7. Where a dispute concerning discovery arises, the party to whom the discovery is 

directed may seek a protective order2 limiting or defining the scope of proper discovery.  Illinois 

Supreme Court Rule 201(c)3 provides that a judge may “at any time on its own initiative, or on 

motion of any party or witness, make a protective order as justice requires, denying, limiting, 

conditioning, or regulating discovery to prevent unreasonable annoyance, expense, 

embarrassment, disadvantage, or oppression.”  Likewise, Section 370 of the Commission’s Rules 

of Practice, 83 Ill. Admin. Code § 200.370, both empowers the Administrative Law Judges 

(“ALJs”) to “supervise all or any part of any discovery procedure” and to “at any time on his or 

                                                 
2 This is a type of “Protective Order” that is distinct from the more typical protective order designed to 

safeguard confidential information.   
3 The discovery tools available in Circuit Courts are generally incorporated into Commission practice by 83 

Ill. Admin. Code § 200.360, “in the manner contemplated by the Code of Civil Procedure [735 ILCS 5] and the 
Rules of the Supreme Court of Illinois [S. Ct. Rules].” 
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her own initiative, or on motion of any party or Staff, issue such rulings as justice requires, 

denying, limiting, conditioning or regulating discovery to prevent unreasonable annoyance, 

expense, disadvantage or oppression.” 

8. While the law defining the subject matter scope of this docket is clear, counsel for 

ComEd has spoken with counsel for CTA, and ComEd understands CTA’s concerns.  As a party 

interested in rate design, CTA may feel that it cannot unilaterally eschew discovery on rate 

design issues without at least knowing that other parties with potentially contrary rate design 

interests will likewise be able to conduct discovery on rate design changes only in the subsequent 

proceeding(s) where it belongs.  The protective order ComEd seeks will make clear to all parties 

that issues relating to rate designs and inter-class cost allocations inconsistent with current rates 

are outside of the proper scope of this proceeding and, thus, not proper subjects for litigation or 

discovery.  It will address all parties’ potential concerns, and treat all parties uniformly. 

9. No party will suffer any unfair prejudice from the proposed protective order.  Any 

party wishing to advocate an alternative rate design will have a full opportunity to conduct 

discovery on that issue in the proceeding(s) where rate design is lawfully at issue.  Also, ComEd 

commits that it will respond to otherwise proper discovery about the studies on which CTA’s 

data requests focused in future proceeding(s) where rate design is properly at issue, thus 

eliminating any risk that an “opportunity” for discovery will be lost.  ComEd further commits 

that, if this motion is granted and the scope of this proceeding properly limited, it will not itself 

seek to introduce those materials into evidence in this docket.  No party need fear a “gotcha” by 

ComEd.  In contrast, permitting discovery in this docket on prohibited rate design and inter-class 

allocation issues will impose substantial additional burdens, in an already accelerated 

proceeding, relating to issues that cannot be relevant.   
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WHEREFORE, ComEd respectfully requests that the ALJs enter an order finding and 

ordering that: (1) rate designs and inter-class cost allocations inconsistent with those in ComEd’s 

existing rates filed pursuant to the Commission’s order in Docket No. 10-0467 are not within the 

statutory scope of this proceeding; and (2) facts relating to such alternative rate designs and 

inter-class cost allocations are therefore outside the scope of permissible discovery.   

Dated:  December 13, 2011 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
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