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AQUA ILLINOIS’ REPLY IN SUPPORT OF  
MOTION TO STRIKE LAKE COUNTY’S INITIAL BRIEF 

 Aqua Illinois Inc. (“Aqua”) files with the Illinois Commerce Commission (the 

“Commission”) this Reply to its November 29, 2011 Motion to Strike the County of Lake’s 

(“Lake County”) Initial Brief, pursuant to Section 200.190 of the Commission’s Rules of 

Practice and the Administrative Law Judge’s (“ALJ”) procedural schedule.  83 Ill. Adm. Code 

200.190.  Lake County’s Response fails to rectify the shortcomings of its Initial Brief.  For the 

following reasons, the Commission should strike Lake County’s Initial Brief as unfairly 

prejudicial. 

 First, Lake County concedes that portions of its Initial Brief are not derived from the 

evidentiary record in this case and should be stricken.  Lake Co. Resp. to Nov. 29 Mtn. to Strike 

pages 1-2, (“[t]he County agrees that the references (on page two and page six) to a 95.3% 

overall rate increase should be eliminated and stricken.”).     

 Second, Lake County asserts its references to “Exhibits A, B, and C” (the “Exhibits”) 

should be permitted because they “establish the nature of the County’s interest”.  However, 

under Illinois law, verified allegations do not constitute evidence except by way of admission. 

735 ILC 5/2-605.  Illinois law is well-established that the Commission’s findings of fact shall be 

based exclusively on the evidence and on matters officially noticed.  Business & Professional 

People for Public Utility Interest v. Illinois Commerce Comm’n, 136 Ill. 2d 192, 227 (1989); 220 

ILCS 5/10-113; 83 Ill. Adm. Code 200.800(a).   
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 Here, while the Exhibits may have provided a basis to establish standing for Lake County 

to participate in this proceeding, the Exhibits have not been admitted into evidence.  As such, the 

Exhibits have not been properly authenticated and/or verified in accordance with Illinois 

evidentiary standards, thus, they amount to little more than allegation and conjecture.  See Ill. 

Evid. Rules 901, 1001-1004; 83 Ill. Adm. Code 200.610, adopting the Illinois Rules of Evidence 

in contested cases before the Commission.  While it may have been acceptable for Lake County 

to initially use the Exhibits to establish standing to intervene,1 it would be improper for Lake 

County or the Commission to give evidentiary weight to these Exhibits or any argument derived 

from the Exhibits.  

 Third, Lake County claims the arguments and issues raised in its Initial Brief are neither 

“unfair (n)or prejudicial”, but goes on to state Aqua should nonetheless “be required to explain 

the rate equity of the grossly excessive and skewed result for Municipalities for Resale Service 

class customers.”  Lake Co. Resp. to Nov. 29 Mtn. to Strike, page 5.  Lake County has had ample 

opportunity to raise these issues and properly participate in this proceeding; indeed, Lake County 

participated in cross-examination during evidentiary hearings.  The record was closed on 

October 25, 2011.  Expecting Aqua to “explain” new issues a month after the record has closed 

is nothing short of unfair and prejudicial, and certainly inconsistent with the Appellate Court 

decision in Northern Moraine Wastewater Reclamation Dist., v. Ill. Com. Comm’n, 392 Ill. App. 

3d 542, 575-56, 912 N.E.2d 204, 233-34 (2nd Dist. 2009).   

 Fourth, Lake County fails to address that much of its Initial Brief mirrors the opinions 

and arguments contained in its stricken Rebuttal Response and Affidavits. See Aqua Nov. 29 

Mtn. to Strike pages 3-4; see also Lake Co. Reb. Resp.; see also Lake Co. Init. Br.  The Rebuttal 

                                                            
1 On December 6, 2011, Lake County brought its status as an intervenor into question by filing a Motion for Leave 
to File Amended Petition to Intervene and Amended Petition to Intervene, to which Aqua responded, and is pending 
before the ALJ. 
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Response and Affidavits were stricken on the basis they were an unreasonable attempt to present 

new information and raise issues that should have been submitted as Direct Examination.  In the 

same fashion, Lake County’s Initial Brief unreasonably and belatedly attempts to raise the same 

issues, argument, and opinion that should have been presented long before the record was closed. 

 Lastly, Lake County argues that its Initial Brief should be allowed because portions cite 

to evidence properly submitted by other parties, such as the “bad debt” element of Aqua’s water 

system cost of service.  Lake Co. Resp. to Nov. 29 Mtn. to Strike, page 3.  Pursuant to the 

Commission’s Rules, “irrelevant, immaterial or unduly repetitious evidence shall be excluded.”  

83 Ill. Adm. Code 200.610.  And, evidence may be excluded if its probative value is 

substantially outweighed by the danger of being needlessly cumulative.  Ill. Evid. Rule 403.  For 

the purposes of this Motion, Aqua does not dispute the procedural integrity of information 

properly admitted into evidence.  However, once Lake County’s Initial Brief is stripped of all 

improper information and allegations, the document is essentially a list of citations to the Part 

285 filing, several Aqua Exhibits, the October 25 Hearing Transcript, and AG Exhibit 1.0.  See 

Lake Co. Init. Br.  Without proper argument or support to give context to this information, it 

would unfairly prejudice Aqua as it would be required to discern Lake County’s claims related to 

evidence actually admitted into the evidentiary record.   

 In conclusion, Lake County’s Initial Brief improperly references information the ALJ has 

previously stricken and which is not in evidence, and likewise presents factual arguments that are 

not supported by the evidentiary record.  Upon removing the improper information, the Brief is 

little more than an unnecessary and duplicative recitation of information already on the record.    

For these reasons, Lake County’s Initial Brief should be stricken in its entirety.   
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 WHEREFORE, Aqua Illinois Inc. respectfully requests the Commission grant its Motion 

to Strike Lake County’s Brief in its entirety, and for all other just and appropriate relief. 

 

Dated: December 12, 2011 

        By: /s/ John E. Rooney  
        Counsel for Aqua Illinois, Inc. 
  
        John E. Rooney 
        Rooney Rippie & Ratnaswamy LLP 
        350 W. Hubbard Street, Suite 430 
        Chicago, Illinois 60654 
        (312) 832-4500 
        john.rooney@r3law.com   
 


