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 Pursuant to the briefing schedule adopted in this proceeding, Ameren Illinois Company 

d/b/a Ameren Illinois (“AIC” or “Company”) hereby submits its Brief on Exceptions to the 

Proposed Order of the Administrative Law Judge, dated November 15, 2011, (“ALJPO” or 

“Proposed Order”).  For the reasons explained below, AIC’s proposed exceptions to the ALJPO, 

as shown in Appendix A, should be adopted, along with related adjustments to numerical values 

in the Proposed Order’s Findings and Ordering Paragraphs and its Appendices.  Appropriate 

replacement language is provided in the attached Appendix A. 

I. SUMMARY 

Numerous recommendations in the ALJPO cannot be sustained.  Three deserve special 

mention:  electric distribution O&M, rate case expense and return on equity (“ROE”).  These 

recommendations do not reflect a decision-making process where the evidence was fairly 

weighed, the law even-handedly applied or recent Commission decisions taken into 

consideration. 

The ALJPO unfairly accuses AIC of “placing shareholders before O&M expense” by 

reducing distribution O&M spending to allegedly “unsustainable levels” following issuance of 

the rate order in its last rate case.  This is simply not true.  The ALJPO concedes that a specific 

dollar amount is not the appropriate measure of whether distribution system expenditures are 

adequate.  Instead, AIC should spend what is necessary to maintain safe and adequate service.   

But the ALJPO disregards its own conclusion to recommend recovery of distribution O&M 

expense based on the average level of “unsustainable” spending by AIC in 2009-2011.  This 

misguided attempt to punish AIC for doing nothing more than explain the consequences of the 

last rate order has no basis in law or fact. 

 The recommendation to disallow half of AIC’s rate case expense re-writes Section 9-229 
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of the Act, nullifies the rulemaking recently commenced in Docket 11-0711 and sweeps away 

decades of Commission policy.  The Docket 11-0711 rulemaking was commenced to avoid 

precisely what the ALJPO recommends – a change in policy on recovery of rate case expense in 

the context of a rate case applicable to a single utility.  And the ALJPO does not just nibble 

around the edges of existing policy.  It proposes a new paradigm whereby utility shareholders 

will be required to absorb half of rate case expense, account for and justify internal costs not 

included in rates and excludes certain necessary costs altogether.  Why the drastic changes 

recommended in the ALJPO should occur in this case as opposed to the rulemaking is never 

explained. 

An equally drastic departure from Commission policy appears in the ROE section.  In an 

order issued not even one year ago, the Commission declined to adjust Commonwealth Edison’s 

ROE for its uncollectibles rider.  Order, Docket 10-0467 (May 24, 2011), pp. 152-54.  Here, the 

ALJPO recommends an adjustment of 16.25 basis points.  In addition, what the Commission 

specifically rejected in ComEd regarding the methodology for determining third stage growth in 

the multistage DCF, the ALJPO here inexplicably recommends.  

These are just three examples of arbitrary, unreasonable and unlawful recommendations.  

The others addressed in this Brief on Exceptions should also be rejected and AIC’s substitute 

recommendations adopted. 

II. ARGUMENT 

A. Exception 1: ALJPO SECTION IV.B.1 “Capital Additions Adjustment”, 
Subsection d, “Commission Conclusion” (ALJPO, p. 13.) 

The plant-in-service component of AIC’s proposed rate base is based on a budget 

approved by the AIC board in October 2010, and includes forecasted plant additions through 
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December 2012.  (AIC Br. 16-18.)  The ALJPO acknowledges that “[i]n any large organization, 

projects planned for completion even a few years into the future may not be completed while 

other projects not anticipated may be implemented.  The Commission recognizes that regulated 

utilities are subject to this reality and respects their need to react to changing plant needs.”  

(ALJPO, p. 13.)  During the course of this proceeding, AIC’s changing plant needs resulted in 

identification of $8.8 million in additional investment not reflected in the original filing.  (AIC 

Br. 14.)  But because AIC did not seek recovery of this additional investment through a future 

test year update, the ALJPO disregards the new investment and reduces rate base for projects 

included in the original forecast but subsequently cancelled or deferred. 

Thus, the ALJPO invents a new standard for evaluating the reasonableness of test year 

plant investment.  Whether the utility has demonstrated the accuracy of its test year forecast for 

plant additions is no longer relevant.  The new standard requires examination only of F-4 

projects or any other projects that Staff decides to review.  If any projects that Staff reviews are 

cancelled or deferred, they will be disallowed.  New projects will be considered only in the 

context of an update filed under Part 287.30.  The consequence of this standard for AIC is that 

despite proving it will invest $1.6 million more than originally forecasted, rate base will be 

reduced by $7.2 million. 

The AJLPO’s adjustment is unlawful and should be rejected.  The ALJPO ignores 

whether the overall level of forecasted plant additions is accurate and instead bases its 

adjustment on the limited subset of future plant investment that Staff decided to review.  The 

claim that the Commission has always applied this standard is wrong, as are the claims for why 

this standard supposedly is necessary.   

Section 9-211 of the Act establishes the standard for inclusion of plant investment in rate 
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base. “The Commission, in any determination of rates or charges, shall include in a utility’s rate 

base only the value of such investment which is both prudently incurred and used and useful in 

providing service to public utility customers.”  (Emphasis added.)1 

No party disputes (and the ALJPO does not find to the contrary) that following approval 

of the October 2010 budget and the filing of this case in January 2011, AIC cancelled or deferred 

approximately $7.2 million in investment included in the original budget, but also identified 

approximately $8.8 million in capital investment that was not previously budgeted.  (AIC Br. 14, 

18.)  AIC determined that the net impact of $1.6 million was not a substantial and material 

change to the revenue requirement, and therefore did not file an update to seek recovery of the 

additional investment.  AIC brought the additional investment to Staff’s attention simply to point 

out that the overall level of forecasted plant additions remained accurate.  (AIC Br. 19.)  Because 

the forecast is still accurate and reliable, no rate base adjustment is warranted. 

The ALJPO, however, reasons that the additional investment must be ignored and the 

cancelled or deferred projects disallowed.  “The problem with AIC’s position . . . is that the Act 

is not concerned with the overall plant investment of a utility.  The Act is concerned with the 

prudency and used and usefulness of particular utility assets.”  (ALJPO, p. 13.)  

The ALJPO is incorrect for three reasons.  First, as both a legal and practical matter, it is 

not possible to determine rate base in a future test year without focusing on the overall level of 

plant investment.  In contrast to a historical test year, where “particular utility assets” are readily 

                                                 

1Whether investment not providing current service may be included in rates depends on what “is” 
is.  By definition, a future test year requires examination of both current and future plant investment.  
“The inquiry concerning ‘used and useful’ should center upon how the utility will employ the property, 
not when.” Citizens for a Better Environment v. Illinois Comm. Comm’n, 103 Ill. App.3d 133, 136 (4th 

Dist. 1981).  Thus, investment that will be in service during a future test year is properly included in rate 
base. 
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identifiable from plant records, rate base for a future test year is a function of utility forecasting.  

The G schedules and auditor forecast certification are among the tools the Commission has to 

determine the accuracy of the utility’s forecast.  When a forecast is not adequately supported, the 

Commission has traditionally ordered a percentage-based disallowance rather than a 

disallowance of “particular assets.”  Order, Docket 08-0363 (Mar. 25, 2009), p. 20 (Commission 

ordered 2.87% reduction in Nicor’s estimated plant additions); Order, Docket 04-0779 (Sept. 20, 

2005), pp. 10-12 (Commission ordered 0.8% reduction to Nicor’s test year plant balance 

forecast); see also Order, Docket 09-0319 (Apr. 13, 2010), p. 5 (Commission approved Staff’s 

uncontested reduction to projected expenditures by application of the resulting Average Planned 

Capital Expenditures Expended ratio of 94.34%); Order, Docket 07-0507 (July 30, 2008), pp. 48-

49 (Commission approved Staff’s uncontested reduction to projected expenditures by application 

of the resulting Average Planned Capital Expenditures Expended ratio of 89.47%).  This 

approach inherently recognizes, consistent with Section 9-211, that the “value of such 

investment” in rate base means just that – the value of total rate base allowed in rates.  Under 220 

ILCS 5/9-211, the Commission must determine whether the “value of such investment” in the 

proposed rate base - and not just the value of investment listed in Schedule F-4 or the value of 

individual projects - will be “used and useful.”  The claim that the Commission has “consistently 

applied” a policy of disallowing costs for a specific project in a future test year is simply not 

correct. 

Second, the ALJPO ignores probative, uncontested evidence concerning the value of test 

year investment in rate base.  The ALJPO misses the forest for the trees by relying on the 

Schedule F-4 as the sole evidence for what investment should or should not be included in rate 

base.  As noted in the ALJPO, “Because trying to review all capital additions in the limited span 
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of a rate case is not practical, Schedule F-4 calls for details on the most expensive projects.”  

(ALJPO, p. 13.)  But Schedule F-4 does not define the entire universe of allowable plant 

investment, let alone constitute the totality of evidence the Commission may consider in 

determining the overall “value of such investment” in rate base.  Schedule F-4 is simply a 

starting point.  “Staff and other parties are also free to inquire about other capital additions as 

well,” the ALJPO notes.  (Id.)  Noted as well is the utility’s continuing “need to react to 

changing plant needs.”  (Id.)  In this case, the ALJ disregarded evidence elicited by Staff 

discovery showing that AIC’s “changing plant needs” require $1.2 million in additional 

investment above its original budget.   

Third, the adjustment is not necessary to prevent AIC or other utilities from 

“circumventing” a review of future test year capital additions. The ALJPO states, “While AIC 

may find itself needing to add distribution plant that it did not anticipate when preparing its rate 

case, it chose not to update its future test year and should not be allowed to circumvent the 

process for reviewing its plant additions by focusing on its overall capital expenses.” (Id.)  Left 

unstated is what “process” AIC allegedly sought to “circumvent.”  Full and fair discovery was 

afforded for all plant investment, including specific budgeted as well as unbudgeted projects.  

And as discussed above, an update was not appropriate because the net revenue requirement 

impact of the changes in plant investment were not material, as required by Part 287.30.   If an 

update had been filed and accepted, the revenue requirement would have increased.  Penalizing 

AIC for not filing an update is unfair – especially when an update was not permitted. 

The ALJPO also opines that “[a]doption of the ‘overall level of forecasted plant 

additions’ standard would enable utilities with future test years to make whatever substitutions 

necessary to justify the level of their forecasted rate base additions in response to other party’s 
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proposed adjustments.  The Commission would then lose its ability to hold the utilities to any 

meaningful rate base forecasting standards.”  (Id.)  The suggestion that focusing on overall plant 

additions would allow utilities to “game the system” is simply unfounded.  The future test year 

rules require submission of G Schedules to support a rate case forecast, regardless of whether the 

utility subsequently seeks to update rate base to reflect changes in plant investment.  A forecast 

that is out of line with historical expenditures is always a red flag that invites further scrutiny.  

Project “substitutions” identified in the discovery process can be further investigated, as they 

were here.  The Commission should adopt AIC’s exceptions language included in Appendix A. 

B. Exception 2: ALJPO SECTION IV.B.2, “ADIT—FIN 48”, Subsection d, 
“Commission Conclusion” (ALJPO, p. 18.) 

The ratemaking treatment of FIN 48 liabilities is an issue of first impression for this 

Commission.  The Company and Staff recommend a ratemaking treatment that is consistent with 

at least three other regulatory commissions.  The ALJPO rejects this recommendation and adopts 

an approach that it mistakenly believes is consistent with a decision from the West Virginia 

Public Service Commission.  In reality, the ALJPO recommendation is a new approach that, to 

AIC’s knowledge, no other regulatory commission has adopted.  

FIN 48 liabilities are a component of ADIT representing uncertain tax positions.  AIC’s 

uncertain tax positions arise from deductions claimed on certain prior year tax returns that are 

currently under challenge from state and federal taxing authorities.  (AIC Br. 20-21; Ameren Ex. 

37.0 Rev. (Warren Reb.), pp. 10-12.)  AIC and its outside auditors determined that 

approximately $34.5 million in prior deductions “more likely than not” will be disallowed, in 

which case AIC will have to repay these amounts to taxing authorities, with interest and penalties.  

(AIC Br. 20.)  
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The Company proposed, and Staff agreed, to remove the FIN 48 balances from ADIT, 

which reduces the rate base deduction for deferred taxes.  (AIC Br. 19-20; Staff Br. 13-14.)  To 

the extent interest or penalties are assessed on FIN 48 amounts eventually re-paid to tax 

authorities, AIC will not seek recovery of these expenses from ratepayers.  (AIC Br. 24.)  This 

ratemaking treatment properly incentivizes utilities to take aggressive tax positions.  If the utility 

prevails, “[b]oth ratepayers and shareholders benefit . . . because saving money on taxes benefits 

the company’s bottom line and reduces the amount of expense the ratepayers must pay.”  Union 

Electric Company, d/b/a AmerenUE, Case No. ER-2008-0318 (Jan. 27, 2009), p. 55.  Making the 

utility responsible for interest and penalties is the quid pro quo that deters taking overly-

aggressive positions.     

The ALJPO rejects this approach and adopts AG/CUB’s alternative ratemaking treatment, 

whereby FIN 48 amounts are added back to ADIT (thereby increasing the rate base deduction for 

deferred taxes), with accrued interest included in the cost of service.  The ALJPO determines that 

“Like customer advances and customer deposits, FIN 48 amounts represent non-shareholder 

supplied funds.”  (ALJPO, p. 18.)  As such, “the Commission can see no clear reason why FIN 

48 funds that have not been repaid to the taxing authorities should not be deducted from rate 

base.”  (Id.) 

The ALJPO is incorrect.  FIN 48 liabilities are not like customer advances or deposits. 

Advances and deposits are funds contributed by customers. FIN 48 amounts are not.  The portion 

of a tax deduction giving rise to a FIN 48 liability is effectively a loan from the government:  but 

for the tax deduction, the utility (and its ratepayers) would have paid more taxes. While the 

immediate effect of the deduction is more cash for the utility (and less tax expense for 

ratepayers), a liability must be recognize to account for the probability that “more likely than 
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not” the deduction will be disallowed and additional taxes paid, along with penalties and interest. 

It is appropriate to reduce rate base by the amount of ratepayer-supplied funds available 

to the Company.  There is no equitable principle that justifies a benefit to ratepayers for the 

temporary use of funds that did not come from ratepayers and which are likely to repaid with 

penalties and interest.  The ALJPO recommendation has the lopsided effect of giving ratepayers 

the benefit of a rate base deduction for funds that ratepayers did not contribute.  When AIC 

“more likely than not” pays these funds to the government, ratepayers will get to keep the rate 

base deduction, but AIC will not get to keep the underlying funds. The Company will be caught 

in a situation where it will owe funds to the government that have already flowed through to 

customers.   

The ALJPO acknowledges that adopting AG/CUB’s proposal “would discourage utilities 

from taking aggressive tax positions.”  (ALJPO, p. 18.)  The ALJPO purports to mitigate this 

result by finding that “AIC may recover from ratepayers any interest accrued on FIN 48 funds in 

its cost of service.”  (Id.)  But adding $520,000 in annual interest expense (see AG/CUB Ex. 4.0, 

pp. 9-10) only lowers the net revenue requirement impact from to $4.7 million to $4.2 

million.  (AG CUB Ex. 1.0, DJE-1; AG/CUB Ex. 4.0, p. 10.)  This still leads to a “heads 

AG/CUB wins, tails AIC loses” result.   

 The ALJPO’s statement that “other state commissions have addressed this issue and 

come to different conclusions” is not really correct.  AIC cited three cases directly on point:  the 

utility argued for the same ratemaking treatment proposed by AIC; other parties argued for the 

treatment sought by AG/CUB; the commission agreed with the utility.  See Kentucky-American 

Water Company, Case No. 2010-00036 (Dec. 14, 2010), pp. 18-20; Washington Util. & Transp. 

Comm’n v. Pugent Sound Energy, Inc., Dockets UE-090704 and UG-09075, slip op. at 70 (Wash. 
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UTC Apr. 2, 2010), p.20; Union Electric Company, d/b/a AmerenUE, Case No. ER-2008-0318 

(Jan. 27, 2009), pp. 54-55.  The only case cited by AG/CUB is West Virginia American Water 

Co., Case No. 10-0920-W-42T (Order, Apr. 18, 2011), 2011 W.Va. PUC LEXIS 901, 209 P.U.R. 

4th 125, which involved different proposals and a different outcome than anything being 

proposed here.   

In West Virginia-American, the utility proposed to remove FIN 48 liabilities from the 

balance of ADIT.  Id. at 75. The utility did not propose to forebear interest or penalty payments. 

Instead, it proposed that, should the IRS allow the full deduction, it would adjust its FIN 48 

reserve so that customers would prospectively receive the full FIN 48 rate base deduction.  Id.  

Nor did West Virginia Staff recommend an alternative treatment to allow recovery of interest 

expense. It instead argued that the FIN 48 reserve should be deducted from rate base for the same 

reason as ADIT.  Id. at 75-76.   

The West Virginia commission rejected the utility’s approach because it did not feature 

“a more balanced true-up provision.”  Id. at 76-77.  But rather than simply require FIN 48 

liabilities to be added back to ADIT, the commission fashioned a “more balanced accounting 

mechanism” to address the very scenario that AIC now faces:  the deduction of FIN 48 amounts 

from rate base, followed by the payment of these amounts to the government.  The West Virginia 

commission determined that should this happen, the utility was authorized to create a regulatory 

asset equal to the negative revenue requirement impact associated with any disallowed 

deductions.  Id. at 78. 

 Thus, with respect to FIN 48 liabilities, regulatory commissions have been unanimous in 

their attempt to balance shareholder and ratepayer interests. The recommendation in the ALJPO 

is not balanced.  It is one-sided and discourages AIC from taking tax positions that benefit 
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ratepayers.  As the Missouri PSC has observed, “[t]he best way to encourage AmerenUE to 

continue to take uncertain tax positions is to treat the company fairly in the regulatory process.”  

AmerenUE, Case. ER-2008-0318, p. 55.  Regulatory fairness dictates that the ALJPO conclusion 

on this issue (page 18) be stricken in its entirety and substituted with the language set forth in 

Appendix A. 

C. Exception 3: ALJPO SECTION IV.B.4, “Accrued OPEB Liability” 
Subsection d, “Commission Conclusion” (ALJPO, p. 23.) 

The Proposed Order concludes it is appropriate to deduct the balance of AIC’s remaining 

OPEB liability from rate base, rejecting AIC’s analysis that it had accounted for and funded (in 

excess) the portion of the liability recovered in rates.  (ALJPO, pp. 22-23.)  AIC disagrees that 

the balance of the remaining liability should be deducted from rate base “[c]onsistent with past 

practice.”  (ALJPO, p. 23.)  The Commission’s past treatment relied on the premise that the 

utility had collected the entire liability from ratepayers; thus, it was deemed appropriate to make 

the rate base deduction to reflect capital already recovered.  (AIC Br. 27-28.)  But in painstaking 

detail, AIC proved that premise to be false by demonstrating that it was impossible for the 

Company to have recovered all of its OPEB expense in rates.  (Id. 29; AIC Reply Br. 8-12.)  AIC 

continues to believe that the Commission should not make a rate base deduction for dollars that 

AIC never received in rates.  To make such a deduction suggests that a utility can never 

demonstrate that the jurisdictional portion of an accrued expense was not fully recovered in rates, 

no matter how much of that accrued expense may accumulate between rate cases. 

For purposes of this proceeding however, Ameren Illinois will not take issue with the 

Proposed Order’s finding that AIC’s approach of tracking the amount of OPEB dollars collected 

in rates was flawed.  Instead, AIC proposes two exceptions to the support relied on for the 
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Commission’s conclusion: one to correct a mistake of fact, the other to correct a mistake of law.  

First, AIC proposes revisions to correct the Proposed Order’s findings on the dollars that AIC 

has contributed to the OPEB trust fund and the OPEB dollars that AIC believes it has already 

collected in rates.  As AIC’s analysis showed, the Company calculated the ratepayer portion of 

the OPEB liability as approximately $60 million of the $120 million liability.  (AIC Br. 29.)  

AIC then contributed $100 million to the OPEB trust fund during the course of these proceedings 

(in excess of the calculated ratepayer-provided portion), making the remaining liability the 

balance of funds not yet collected through rates.  The Commission should adopt AIC’s 

exceptions in Appendix A to provide an accurate account of the underlying facts. 

Second, AIC proposes to delete the Commission’s finding that AIC’s analysis “would 

seem to amount to single-issue ratemaking.”  Contrary to Staff’s suggestions, AIC did not seek 

recovery for an accrued expense incurred outside the test year that was never reflected in rates.  

(AIC Reply Br. 11-12.)  If that were the case, AIC would have asked for cost recovery for the 

$60 million that ratepayers never funded.  It didn’t.  It didn’t even ask for a return on the portion 

that the Company funded in excess of the ratepayer -provided portion.  Rather, AIC argued 

against a proposed reduction to take away dollars that Staff and AG/CUB claim the Company 

collected before and simply pocketed.  In general, deductions to rate base are not made to 

disallow an amount of expense collected earlier in rates that was then not incurred during the 

period rates were in effect.  Yet the Proposed Order seeks to do just that, even when the manifest 

weight of the evidence demonstrates that the dollars deducted were actually never collected.  If 

anything, that adjustment is more akin to retroactive, single-issue ratemaking.  The Commission 

should adopt AIC’s exceptions to remove this flawed legal basis as support for its adjustment. 
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D. Exception 4: ALJPO SECTION V.B.2, “Charitable Contributions” 
Subsection e, “Commission Conclusion” (ALJPO, pp. 37-39.) 

The ALJPO proposes to disallow AIC’s entire test year level of charitable contributions – 

a disallowance of $2 million.  If the ALJPO’s findings on charitable contributions are adopted, 

the Commission will establish a policy under which charitable contributions by a utility to the 

United Way in the Chicago area are appropriate operating expenses to be recovered from 

ratepayers (see Docket 10-0467, Final Order, p. 108), but charitable contributions by a utility to 

the United Way in downstate Illinois are not.  (Ameren Ex. 28.1, p. 6.)  Such a result is arbitrary, 

biased and unfair.  Moreover, it contradicts the requirements of Section 9-227 of the Public 

Utilities Act (Act), and, as the ALJPO and parties agree, is contrary to established Commission 

precedent.  (ALJPO, p. 38.)  The ALJPO’s determination on this issue should be rejected and 

AIC should be authorized to recover its full level of test year charitable contribution expense. 

The ALJPO’s rationale for a blanket disallowance of AIC’s entire test year level of 

charitable contributions is two-fold: “the overall economic climate” and the “insufficiency of this 

record.”  (ALJPO, p. 37.)  Neither of these rationales supports the proposed total disallowance.  

With respect to the first rationale, Section 9-227 of the Act requires that the Commission 

consider charitable contributions as an operating expense: “It shall be proper for the Commission 

to consider as an operating expense,…donations made by a public utility for the public welfare 

or for charitable scientific, religious or educational purposes, provided that such donations are 

reasonable in amount.” Thus, it is the intent of the legislature to allow recovery of reasonable 

amounts for charitable contributions and blanket disallowances are improper.  Section 9-227 

prohibits the Commission from establishing by rule a “presumption that any particular portion of 

an otherwise reasonable amount may not be considered as an operating expense” or disallowing 
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by rule “any portion of a reasonable donation for public welfare or charitable purposes.”  

Nowhere in Section 9-227is there an exception for “economic conditions.”  The ALJPO’s 

consideration of the “current economic climate” (ALJPO, p. 37) in rejecting AIC’s test year level 

of charitable contributions is contrary to the intent of the Act, particularly in light of recent 

Commission decisions finding other utilities’ charitable contribution expense reasonable in 

amount and recoverable.  See, e.g., Commonwealth Edison, Docket 10-0467, Final Order, p. 109.  

The ALJPO “adopts” the position of IIEC (ALJPO, p. 38), which, as IIEC itself explains, 

is “that the compulsory contributions are not reasonable in the current economic environment.”  

(IIEC Br. 10.)  In so doing, the ALJPO seeks to establish a “presumption” or rule that charitable 

contributions must be viewed in light of “economic conditions.”  Not only do “economic 

conditions” not appear as a basis for disallowing charitable contributions in Section 9-227, the 

establishment of a presumption or rule that “economic climate” must be considered when 

reviewing charitable contributions violates Section 9-227’s prohibition on “presumption[s] that 

any particular portion of an otherwise reasonable amount may not be considered as an operating 

expense” or disallowing by rule “any portion of a reasonable donation for public welfare or 

charitable purposes.”  220 ILCS 5/9-227. 

Further, the ALJPO suggests that charitable contributions are being “coerced from 

customers.”  The idea that charitable contributions cannot be recovered because they are 

“involuntary” or “coerced” is also contrary to the Act.  Prior to the enactment of Section 9-227, 

recovery of charitable contributions was not permitted on those very grounds.  For example, the 

Illinois Supreme Court held in 1973:   

allowance of such contributions as operating expenses for purposes of ratemaking 
constitutes an involuntary assessment on the utility’s patrons, and we question the 
propriety of Bell’s being permitted to thus dispense largesse at their expense. We hold, 
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therefore, that such expenditures are not operating expenses cognizable for the purposes 
of ratemaking. 
 

Illinois Bell Tel. Co. v. Illinois Commerce Comm’n, 55 Ill. 2d 461, 481 (1973).  The enactment 

of Section 9-227 effectively overruled that judicial principle though, and established: (i) that 

charitable contributions were properly considered as an operating expense, and (ii) these 

expenses were properly considered as an operating expense irrespective of whether they were an 

“involuntary assessment.”   

With regard to second rationale for the ALJPO’s conclusion, AIC has demonstrated that 

its proposed test year level of charitable contributions is reasonable.  As the ALJPO recognizes 

(p. 37), the Commission must “determine the reasonableness of the amount of contributions 

based on the total contributions rather than on an individualized basis.” Business & Professional 

People v. Illinois Comm. Comm’n., 146 Ill.2d 175, 255 (1995) (“BPI II”).  In other words, the 

question of individual contributions and amounts is secondary to the question of whether the 

overall amount of contributions is reasonable.  AIC has shown that it is.  As AIC explained, 

AIC’s proposed level of charitable contributions represents a reasonable, if not conservative, 

amount to recover in rates.  (Ameren Ex. 53.0 (Ogden Sur.), p. 2.)  AIC’s 2012 budgeted amount 

is roughly proportional to the $6.1 million that the Commission recently approved for 

Commonwealth Edison Company (ComEd).  (Id., p. 3; Ameren Ex. 28.0 (Ogden Reb.), p. 6.)   

Nevertheless, the ALJPO (p. 38) emphasizes the question of the reasonableness of 

individual contributions, rather than addressing the overall total as required by BPI II.  However, 

AIC provided a detailed list of donations, identifying both amount and recipient.  (Ameren Ex. 

28.1.)  Further, contrary to the ALJPO (p. 38), the record is clear that the AIC’s charitable 

donations fall under the categories of “public welfare or for charitable scientific, religious or 
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educational purposes,” as Section 9-227 requires.  (Ameren Exs. 28.0, p. 5; 28.1.)  As AIC 

witness Mr. Ogden explained, “the entities designated to receive donations are well-established 

civic and charitable organizations that provide support to charities in the communities within our 

service territory.”  In focusing (impermissibly per BPI II) on one individual contribution of 

$35,000 (ALJPO, p. 38), the ALJPO ignores the record evidence supporting the reasonableness 

of AIC’s proposed test year amount.  In addition, if the ALJPO had concerns about particular 

amounts, the appropriate disallowance is for that amount, not the entire charitable contribution 

expense. 

The only party that argued for a full disallowance of charitable contributions was IIEC 

based on the direct testimony of its witness Mr. Gorman.  (Staff agreed that an amount of 

charitable contributions should be included in the test year.  (ICC Staff Ex. 4.0, pp. 6-7.).)  The 

ALJPO adopts IIEC’s position.  (ALJPO, p. 38.)  Importantly, however, Mr. Gorman did not 

challenge the reasonableness of the total amount of AIC’s projected test year level of charitable 

contributions.  (IIEC Ex. 3.0-C, pp. 72-74.)  Mr. Gorman’s analysis was based primarily on the 

opinion that charitable contributions “make[] ratepayers involuntary contributors to charitable 

organizations” and “charitable contributions do not provide enhanced service or other benefits to 

the ratepayer.”  (Id., p. 73.)  Mr. Gorman testified that “IIEC believes that customer rates should 

not include costs associated with charitable contributions.”  (Id.)  As discussed above, this 

conclusion is contrary to Section 9-227, in which the legislature has expressly established that 

customer rates may include charitable contribution expense amounts.  AIC brought this to Mr. 

Gorman’s attention in the rebuttal testimony of AIC witness Mr. Ogden.  (Ameren Ex. 28.0, p. 4-

5.)  Mr. Gorman did not respond or otherwise pursue the issue in his rebuttal testimony.  The 

ALJPO, however, now proposes to adopt IIEC’s position, despite the fact that it is contrary to 
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statue.  The ALJPO’s determination in this regard should be rejected. 

E. Exception 5: ALJPO SECTION V.B.7, “Electrical Distribution O&M 
Expense” Subsection e, “Commission Conclusion” (ALJPO, pp. 58-60.) 

 
 The ALJPO recommends an adjustment to reduce test year electric distribution O&M 

expense from approximately $230.5 million to $183.5 million – a reduction of about $50 million.  

The recommended revenue allowance is $6.5 million less than AIC spent in 2009 and only $3.5 

million more than it spent in each of the next two years.  If the ALJPO recommendation stands, 

there simply will not be sufficient revenues to fund any of the four initiatives that account for 

most of the increase in test year distribution O&M expense.  Not only that, AIC will also be 

forced to trim over $16 million from existing O&M programs in order to align spending with 

allowed revenues. 

 The ALJPO does not suggest that AIC failed to provide sufficient evidence to support the 

reasonableness of test year distribution projects or how much they will cost.  The ALJPO metes 

out the disallowance solely as punishment for “AIC’s decision to reduce [distribution O&M] 

spending to unsustainable levels” following issuance of the rate order in its last rate case.  The 

ALJPO promises to “reward” AIC in future rate cases if it increases distribution O&M 

expenditures to some unspecified level.   

 The distribution O&M adjustment must be rejected for three reasons.  First, the ALJPO 

insinuates that AIC’s reduction in O&M expense resulted in inadequate service.  This is simply 

not true.  Period.  AIC takes the strongest possible exception to the suggestion that it jeopardized 

system safety or reliability by “placing shareholders before O&M expenses.”  Second, whether 

expenditures in years prior to the test year were “sustainable” is irrelevant to the question of 

whether AIC adequately supported the need for, and expense levels associated with, test year 
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distribution O&M.  Third, the Commission is without authority to deny necessary rate relief as 

punishment for allegedly failing to “maintain consistent spending” or otherwise provide adequate 

service.  “[A]lthough the approval of proposed rate increases is necessarily related to the services 

offered, a rate that is otherwise just and reasonable may be a necessary condition precedent to 

adequate service.” Village of Apple River v. Illinois Comm. Comm’n, 18 Il.2d 518, 524-25 

(1960). This principle is aptly demonstrated here.  If spending levels in 2009 through 2011 were 

inadequate or “unsustainable,” the recommended revenue increase – which is based on the 

average spending during these three years -- cannot be adequate or sustainable, either. 

1. AIC spent sufficiently to maintain adequate service.  

 In stating that “AIC’s decision to reduce spending to unsustainable levels should not be 

taken lightly,” the ALJPO misconstrues the record testimony. The testimony quoted at page 59 

of the ALJPO clearly states the Company’s position:  “[c]ontinued cutting or deferral of 

investment, reinvestment, operating and maintenance activities … is not a viable long-term 

solution for customers--it is not sustainable and it is not in our customers’ best interest.” 

(Emphasis added.)  No witness for any party claims that spending levels in 2009 through 2011 

were insufficient to maintain adequate service.  AIC’s point is simply that spending at these 

levels cannot be sustained indefinitely.   

 The ALJPO twists testimony concerning future investment levels into an indictment of 

historical spending.  After issuance of the rate order in Docket 09-0306-09-0311 (cons.), AIC 

reduced distribution O&M expense from approximately $190 million in 2009 to $180 million in 

each of the next two years.  Based on this 5% decrease, the ALJPO expresses “concern” that 

“AIC has foregone reasonable expenditures on O&M and instead delayed expenditures by 

including large increases in its O&M budget for the future test year.”  (ALJPO, p. 59.) 
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 Not a single witness testified that AIC’s expenditures for the three years preceding the 

test year were inadequate to maintain safe and adequate service.  Quite the contrary, the basis for 

AG/CUB’s adjustment is that expenditures during this period were adequate, thereby proving 

that the test year increase sought by AIC was excessive.  (AG/CUB Ex. 1.0, pp. 16-17.).2  

Likewise, when asked point-blank, “Do you have any information which leads you to believe 

that Ameren’s system currently is not running in a safe, efficient, and reliable manner?,” Staff 

witness Mr. Rashid responded, “I don’t.”  Mr. Rashid went on to explain that it is not appropriate 

to draw conclusions about system reliability based on expenditures, because there is no 

correlation between the two: 

Q. Well, you have asked the Company to explain whether and to what extent its 
spending in 2009, 2010 and 2011 affected reliability. My question is couldn’t we 
just look at the reliability reports filed for those years and draw inferences or 
conclusions about whether there is a correlation between what the Company is 
spending and its performance with respect to reliability? 
 
A. No, we cannot. 
 
Q. We can’t? 
 
A. We cannot. 
 
Q. Okay. Did you make any attempt to do that? 
 
A. I tried to. It is not part of this, not part of any other issue relating to this case. 
But my personal research about the correlation between spending and reliability 
does not support that there is a correlation between reliability and spending for 
many factors. 
 
Q. There is no correlation? 

                                                 

2 Never content to allow the testimony of its own witness stand in the way of an argument, in its 
Initial Brief AG/CUB criticizes the Company for allegedly “holding distribution O&M expenses below 
the level that is necessary to operate and maintain the electric distribution system safely and reliably.” 
(AG/CUB Br. at II.C.7)     
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A. There is no correlation. (Tr. 153:9 - 154:6.) 

 Based on the record evidence, the claim that AIC has “foregone reasonable expenditures” 

is not only speculative; it is wrong.  AIC’s distribution system was, is and will remain safe, 

adequate and reliable.  Indeed, to characterize AIC’s spending levels as inadequate or 

unreasonable begs the question:  what level of spending is?  The ALJPO punts on this question, 

remarking that “[t]he objective is not to ensure that a certain amount of money is spent each year.  

The objective is to ensure that the electric distribution system is reasonably and prudently 

maintained so that customers receive safe and reliable service.”  (ALJPO, p. 59.)  The undisputed 

evidence is that AIC met this objective in 2009 through 2011 while also reducing expenses. If 

anything, AIC should be rewarded for this achievement, not punished.3 

2. The ALJPO ignores the evidence supporting test year O&M expense. 

The ALJPO notes that test year distribution O&M expense is $40 million greater than 

2009, the highest of the prior three years.  Noticeably absent is any discussion or analysis of the 

factors driving this increase.  Over three-quarters ($33.9 million) is attributable to four initiatives:  

implementation of the Liberty Audit recommendations ($15.7 million), enhanced vegetation 

management ($8.9 million) (see AG-CUB Ex. 1.0, p.12), circuit maintenance ($6.4 million) and 

substation maintenance ($2.9 million).   

That expenses for ratemaking purposes must be determined by reference to a test year is 

an elementary principle of ratemaking. “The purpose of the test-year rule is to prevent a utility 

                                                 

3  In light of the ALJPO’s failure to provide meaningful guidance on how much spending is 
“adequate,” AIC takes cold comfort from the statement that “in future rate cases the Commission will 
reward AIC for demonstrating a commitment to making necessary expenditures to allow the provision of 
safe, reliable service between rate cases.” 
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from overstating its revenue requirement by mismatching low revenue data from one year with 

high expense data from a different year.”  BPI II, 146 Ill.2d 175 at 238.  The prohibition against 

mismatching revenues and expenses works both ways.  Setting rates based on out-of-period 

expense is reversible error.  Id. at 240-41 (reversing Commission order approving recovery of 

deferred depreciation expense). 

Another elementary principle of ratemaking is that “The Commission is charged by the 

legislature with setting rates which are ‘just and reasonable’ not only to the ratepayers but to the 

utility and its stockholders.”  BPI II, 146 Ill.2d at  208.  Rates are not “just and reasonable” if 

they are insufficient to allow a utility to recover its prudent and reasonable costs.  Citizens Utility 

Bd. v. Illinois Commerce Comm’n, 166 Ill.2d 111 (1995).  Where the Commission orders a 

utility to incur costs, it must allow full recovery in rates.  Id., at 122, 126 (legally mandated coal-

tar cleanup costs benefit ratepayers and are therefore recoverable in rates; rejecting as 

unsupported a requirement that such costs be shared between ratepayers and shareholders).  The 

Commission simply lacks authority to disallow full recovery of prudent and reasonable costs.   

AIC submitted testimony and schedules supporting test year distribution O&M expense 

of approximately $230.5 million. “Once a utility makes a showing of the costs necessary to 

provide service under its proposed rates, it has established a prima facie case, and the burden 

then shifts to others to show that the costs incurred by the utility are unreasonable because of 

inefficiency or bad faith.”  City of Chicago v. Illinois Comm. Comm’n, 133 Ill.App.3d 435, 442-

43 (1st Dist. 1985).  No showing of inefficiency or bad faith has been shown here.  Staff 

investigated the proposed Liberty Audit projects and recommends that execution of these 

projects be found prudent and the corresponding costs reasonable.  “Because AIC’s 

implementation plans/projects are responses to the recommendations of the Commission’s 
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consultant (Liberty), were adopted by the Commission in a Bench Meeting, and are expected to 

be used and useful in the time of completion, [Staff] conclude[s] that the AIC investments to 

implement the Liberty Audit recommendations are prudent.”  (ICC Staff Ex. 11.0, p. 10.) Nor 

did Staff recommend any disallowances for AIC’s projected costs for circuit repairs, substation 

maintenance and vegetation management activities.   

Although AG/CUB recommends a blanket disallowance of $25 million, it does not 

dispute that work for each of the four identified initiatives needs to be performed.  (AIC Cross 

Ex. 1.01, (AIC-AG/CUB 1.01).)  Mr. Effron’s conclusory assertions of their being “little 

evidence” to support test year spending levels was thoroughly addressed and rebutted in AIC’s 

initial brief.  (see AIC Br.  61-62.)  For example, Mr. Effron agrees that the substation work 

needs to be done, and he “has not rendered an opinion concerning the number of FTEs necessary 

to perform substation maintenance during 2012.”  (Ameren Cross Ex. 10, (AIC-AG/CUB 1.12).)  

His suggestion that the backlog of circuit maintenance work can be worked down over five years 

fails to consider that circuit inspections are constant, as AIC’s Mr. Pate explained, and this 

backlog will only grow without additional funding.  (Ameren Ex. 26.0 (Pate Reb), pp. 15-16.)  

And he acknowledges that vegetation management expense has steadily increased since 2009.  

(AG/CUB Ex. 1.0, pp. 17-18.)  His adjustment is based on a mathematical average increase in 

vegetation management costs since 2009, rather than actual work identified for the test year.  

Since “Mr. Effron does not have an opinion concerning the prudence of the Liberty Audit 

recommendations,” (AIC Cross Ex. 10 (AIC-AG/CUB 1.15)), there is no basis for this 

adjustment, either. 

 Thus, Staff did not attempt to rebut AIC’s evidence supporting test year distribution 

O&M, and AG/CUB’s feeble efforts to do so are insufficient.  But the ALJPO simply ignores all 
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of this evidence.  There is not a single sentence of analysis addressing whether there is sufficient 

evidentiary support for the requested level of test year distribution O&M expense.  AG/CUB’s 

arguments aren’t even analyzed.  The ALJPO simply double-downs on AG/CUB’s 

recommendation not because there is any evidentiary basis for it, but because “AIC’s decision to 

reduce spending to unsustainable levels should not be taken lightly.”  If the ALJPO’s 

recommendation is adopted, the wholesale rejection of evidence addressing test year distribution 

O&M expense will doom the final order to reversal.  The recommendation is not based 

“exclusively on the record for decision in the case” and must be rejected. 220 ILCS 5/10-103. 

3. The Commission cannot lawfully deny rate relief as punishment; nor can it 
condition future rate relief on increasing O&M expense. 

 The Commission cannot lawfully order an adjustment to test year O&M based on 

speculation that O&M spending or service levels in years preceding the test year were inadequate. 

“Both supervision of service and supervision of rates are functions of regulatory commissions.  

In several jurisdictions, it has been held that these functions must be kept distinct so that a rate 

increase may not be conditioned upon the utility’s compliance with an order to improve service.”  

City of Alton v. Illinois Comm. Comm’n, 19 Ill.2d 76, 84 (1960).  In a separate opinion issued 

the same day as Alton, the Illinois Supreme Court cited as “persuasive” the decisions of other 

state supreme courts which have held that utility commissions have “no authority to deny an 

increase in rates as a penalty for poor or inadequate service.”  Village of Apple River v. Illinois 

Comm. Comm’n., 18 Il.2d 518, 524 (1960), citing Florida Tel Corp. v. Carter, 70 So.2d 508 (Fla. 

1954) and Elyria Tel. Co. v. Public Util. Comm’n., 110 N.E.2d 59 (Ohio 1953).  “These cases 

recognize that, although the approval of proposed rate increases is necessarily related to the 

services offered, a rate that is otherwise just and reasonable may be a necessary condition 
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precedent to adequate service.”  Apple River, 18 Ill.2d at 524-25. 

To the extent the ALJPO concludes that spending in 2009 through 2011 was inadequate 

or “unsustainable,” recommending a revenue requirement based on the average spent during 

these years is an exceedingly odd remedy. The ALJPO cannot have it both ways.  If 2009-2011 

spending was adequate for purposes of establishing the test year revenue requirement, then 

spending during these years was prima facie adequate.  And if spending during this period was 

adequate, there is no basis for the ALJPO’s adjustment. Even if the Commission were to 

conclude that spending was inadequate (and no evidence supports such a finding), the ALJPO’s 

recommendation would only perpetuate the problem. This dilemma illustrates why supervision 

of rates and supervision of service are best kept separate.   

The ALJPO oversteps its bounds by recommending punishment for what it perceives as 

AIC’s reduction of spending to “unsustainable” levels.  The issue in this proceeding is not 

whether prior period expenditures were sufficient.  The issue is whether AIC supported the 

requested level of distribution O&M expense for the 2012 test year.  The Commission has other 

tools available to monitor compliance with service obligations, past and present, including the 

annual reporting process under Part 411.  Among other things, these reports require submission 

of detailed information about past, present and future capital and O&M expenditures, reliability 

performance, maintenance programs and numerous other aspects of the electric distribution 

system. Staff agrees that “to the extent the Commission is concerned about programs or spending, 

it has the opportunity to act on the information provided in the [Part 411] reports.”  (Tr. 157.)  

Whether there was any correlation between AIC’s expenditures and system reliability during 

2009 through 2011 (Staff says there wasn’t) is simply not relevant to the ratemaking issues in 

this proceeding.   
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F. Exception 6: ALJPO SECTION V.B.8, “Rate Case Expense” (ALJPO, pp. 
60-63.) 

The ALJPO’s findings regarding rate case expense undermine the Commission’s pending 

rulemaking proceeding in Docket No. 11-0711, are arbitrary and unsupported by—indeed, are 

directly contrary to—the record evidence, and rest on bases legally insufficient to support a 

Commission finding.  The findings also introduce, after the fact and without the benefit of 

testimony or briefing, a new aspect of rate case expense analysis—internal compensation 

amounts.  The ALJPO’s unfounded conclusions should be rejected in their entirety.  Instead, the 

Commission should remain on the path it took in its recent decision in Commonwealth Edison, 

Docket 10-0467, in which the Commission identified policy issues related to rate case expense 

but chose to address them by rulemaking, rather than in an individual case.   

Rate case expense is the operating expense incurred by a utility to prepare and present a 

rate case.  Central Ill. Pub. Serv. Co. v. Ill. Commerce Comm’n, 243 Ill. App. 3d 421, 423 (4th 

Dist. 1993) (“CIPS”).  It is long- and well-established that rate case expense is a properly 

recoverable operating expense of an Illinois utility.  Du Page Util. Co. v. Ill. Commerce Comm’n, 

47 Ill. 2d 550, 561 (1971); Candlewick Lake Utils. Co. v. Ill. Commerce Comm’n., 122 Ill. App. 

3d 219, 226 (2d Dist. 1983); see also Driscoll v. Edison Light & Power Co., 307 U.S. 104, 120 

(1939) (finding “on a proceeding by a commission to determine reasonableness [of rates], . . . the 

utility should be allowed its fair and proper expenses for presenting its side to the commission.”)   

The standard for assessing the recoverability of rate case expense is the justness and 

reasonableness of the amount expended.  See, e.g., Consumers Ill. Water Co., Docket No. 03-

0403, p. 22 (Apr. 13, 2004) (“components of [] rates, including rate case expense, must 

themselves be just and reasonable.”)  In 2009, the General Assembly enacted Section 9-229 of 
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the Act, which confirmed that standard:   

The Commission shall specifically assess the justness and reasonableness of any 
amount expended by a public utility to compensate attorneys or technical experts 
to prepare and litigate a general rate case filing.  This issue shall be expressly 
addressed in the Commission’s final order. 
 

220 ILCS 5/9-229.  Section 9-229 does not alter the established showing for recovery of rate 

case expense.  It simply requires the Commission (1) to “specifically assess” rate case expense—

in other words, for its Staff, which serves as the Commission’s investigatory arm, see 220 ILCS 

5/2-105(b), to actively evaluate rate case expense amounts, and (2) to “expressly address” 

recovery of rate case expense in its rate case orders.  Thus, whether a contested, uncontested or 

stipulated issue, the Commission must examine the bases for rate case expense and make express 

findings. 

1. The ALJPO Undermines and Is Contrary to the Commission’s Pending 
Rulemaking Proceeding, Docket No. 11-0711. 

 
The Commission recently initiated in Docket No. 11-0711 a rulemaking on the 

application of Section 9-229.  Order, Docket. 11-0711 (Nov. 2, 2011), p. 1.  It deemed a 

rulemaking appropriate in order to avoid the very situation AIC now confronts, explaining that 

the rulemaking will: 

allow all interested parties an opportunity to present ideas and language that will 
assist the Commission in formulating a policy on the issue of rate case expense. A 
rulemaking is an appropriate vehicle for this, as the Commission’s intent is that 
this will establish a general policy for the Commission, as opposed to a 
pronouncement in a rate case that will only affect a single utility. 
 

Id. (emphasis added).  Referencing Docket 11-0711, the ALJPO “has taken a closer [look] at rate 

case expense in this proceeding to determine if any guidance can be provided in the rulemaking 

docket.”   (ALJPO, p. 61 (emphasis added).)  That attempt to offer “guidance,” however, is 

improper.  This rate case proceeding concerns but one utility, AIC.  While any utility may 
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intervene and participate fully in Docket 11-0711, and thereby protect their interests related to 

the Commission’s development of rate case expense policy, no utility other than AIC is a party 

to the instant proceeding.  Utilities potentially impacted by the “guidance” the ALJPO purports 

to offer have no opportunity to weigh in on the same.  (And, in fact, even parties in the instant 

case were not given an opportunity to address the issue in briefing until the exceptions phase.)  

Not only does the ALJPO’s purported “guidance” undermine the Commission’s intent to allow 

“all interested parties” to participate in forming policy related to rate case expense, it raises due 

process implications because it attempts to bind Illinois utilities who are not parties to this 

proceeding to “guidance” regarding Section 9-229’s application.  See Mullane v. Cent. Hanover 

Bank & Trust Co., 339 U.S. 306, 314 (1950) (The due process “right to be heard has little reality 

or worth unless one is informed that the matter is pending and can choose for himself whether to 

appear or default, acquiesce or contest.”) (internal citation omitted); Parklane Hosiery Co., Inc. v. 

Shore, 439 U.S. 322, 327 n.7 (1979); Zurich Ins. Co. v. Baxter International, Inc., et al., 

173 Ill. 2d 235, 246 (1996). In addition, the ALJPO’s attempt to influence Docket 11-0711 is 

directly contrary to the Commission’s stated intent to address application of 9-229 via a 

rulemaking, “as opposed to a pronouncement in a rate case that will only affect a single utility.” 

Order, Docket 11-0711 (Nov. 2, 2011), p. 1.  Because it both undermines and is contrary to the 

Commission’s stated intent in initiating Docket 11-0711 (and raises due process concerns as a 

result), the ALJPO’s language regarding rate case expense should be stricken. 

2. The ALJPO’s Adjustment to Rate Case Expense Is Arbitrary, Unsupported by the 
Testimony of Any Witness and Should Be Rejected. 

 
The Commission must establish rates that allow the utility to recover its prudent and 

reasonable costs.  Citizens Util. Bd., 166 Ill. 2d at 126; Illinois Bell Tel. Co. v. Ill. Commerce 
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Comm’n, 414 Ill. 275, 286 (1953).  The Commission may not simply disregard the level of a 

utility operating expense as shown by evidence in a rate proceeding in favor of an arbitrary lower 

amount.  Peoples Gas Light & Coke Co. v. Slattery, 373 Ill. 31, 61-62 (1939); Bus. & Prof’l 

People for the Pub. Interest v. Ill. Commerce Comm’n, 136 Ill. 2d 192, 234 (1989) (“BPI I”).  In 

Slattery, a gas utility submitted rate case evidence showing that its maintenance of gas mains 

operating expense was $680,929.  The Commission, however, reduced the level of expense 

recoverable in rates by $130,000.  The Illinois Supreme Court found that downward adjustment 

unlawful as the Commission was “without authority to arbitrarily reduce” the expense amount.  

Slattery, 373 Ill. at 61-62.  The Court explained: 

We think the commission was without authority to arbitrarily reduce an 
allowance shown to have been actually paid.  We find no evidence that the 
company intentionally increased its maintenance expense or that it was any other 
than a bona fide expense.  Where amounts of operating expenses are capable of 
definite proof, they may not be reduced by estimates of what the maintenance 
should have cost unless there is a further showing that, for some reason, the 
amount was improperly increased over a legitimate cost. 
  

Id.  See also BPI, 136 Ill. 2d at 230-34 (reiterating the Court disfavors arbitrary assumptions in 

the rate proceeding context and reversing rates set by the Commission in reliance on an arbitrary 

assumption by Staff).  Put simply, arbitrary reductions are improper. 

Like the order in Slattery, the ALJPO here disregards a level of expense shown by the 

record to be prudently-incurred.  AIC submitted substantial evidence supporting the cost for its 

outside legal counsel and technical experts to prepare and litigate the rate case, in multiple 

rounds of testimony and in responses to data requests propounded by Staff.  (See Ameren  Ex. 

40.13 (collective AIC responses to Staff DRs regarding rate case expense); Ameren Exs. 22.17; 

22.0 (Rev.) (Stafford Reb.), pp. 26-29; 22.17; 40.0 (Rev.) (Stafford Sur.), pp. 21-22; Staff Ex. 

22.0, pp.10-12.)  AIC also provided detailed information regarding its projected level of rate case 
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expense in compliance with Rule 285.2085, 83 Ill. Adm. 285.2085 (requiring information 

supporting rate case expense).  Those materials included billing rates for outside consultants and 

attorneys, a breakdown of the time spent by those individuals on the projects necessitated by the 

rate case, monthly updates of rate case expense incurred, including invoices from consultants 

detailing actual hours billed and expenses incurred and a comparison of actual versus estimated 

fees and expenses, and narrative responses which addressed the reasonableness of each rate case 

expense component as shown on Schedule C-10.  (Ameren Ex. 40.13.)    

Notably, uncontested evidence from AIC shows the amount of rate case expense actually 

incurred by the Company as of June 2011 was over $4,000,000.  (Ameren Ex. 40.13, p. 32.)  

That is, prior to AIC’s filing of rebuttal or surrebuttal testimony, the evidentiary hearing, or the 

briefing phase of the proceeding, (all which warrant extensive services of outside counsel and 

technical experts), AIC had actually spent nearly 2/3 of its projected level of rate case expense—

and approximately $1 million more than the ALJPO would allow AIC to recover.  (Id.)  Thus, 

AIC’s actual expenditures support the justness and reasonableness of its full level of rate case 

expense, not just the 50% the ALJPO authorizes.  Further, other than Staff witness Mr. 

Tolsdorf’s adjustment to merger costs in rate case expense, no witness suggested that any 

amount of rate expense actually expended was not prudent.  Thus, it is uncontroverted that the $4 

million actually spent by AIC through June 2011 was prudent.  By law, the Commission may not 

prohibit a utility from recovering prudently incurred expenses; the Commission does not have 

discretion to authorize a revenue requirement that is less than the utility’s prudent cost of service 

for the test year at issue.  Citizens Util. Bd., 166 Ill. 2d at 121; Slattery, 373 Ill. at 61-62. 

The evidence submitted by Staff on rate case expense also supports AIC’s test year level 

of the expense.  Staff witness Tolsdorf assessed the above materials submitted by AIC and, based 
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on that assessment and with the exception of one adjustment for merger costs (agreed to by AIC), 

he testified AIC’s rate case expense was just and reasonable.  (See ICC Staff Ex. 4.0, pp. 10-11; 

ICC Staff Ex. 22.00, pp. 10-12.)  He recommended the Commission find “the amounts of 

compensation for attorneys and technical experts to prepare and litigate this proceeding, as 

adjusted by Staff, are just and reasonable pursuant to Section 9-229 of the Public Utilities Act 

(220 ILCS 5/9-229).”  (ICC Staff Ex. 22.00, p. 12.) 

No other witness rebutted AIC’s rate case expense or challenged Staff’s recommendation 

that the expense be found just and reasonable. Most notably, no witness proposed reducing 

AIC’s rate case expense by half, or that a sharing of rate case expense was appropriate.  Thus, 

the only evidence of record supports full recovery of AIC’s rate case expense.  Not surprisingly, 

the briefing outline submitted by the parties and approved by the ALJs identified rate case 

expense as an uncontested issue, regarding which the parties were not to submit briefing.  See 

Notice of ALJ Ruling (Sept. 28, 2011) (decreeing the briefing “outline shall be used by all 

parties submitting an Initial Brief and/or Reply Brief”).   

Relying on a misplaced “policy” consideration, a novel (mis)interpretation of Section 9-

229 and a mischaracterization of rate case expense evidence, however, the ALJPO finds AIC is 

entitled to recover only half of its requested level of rate case expense, (ALJPO, p. 63,) resulting 

in recovery of nearly $1,000,000 less than the amount of rate case expense shown to have been 

actually incurred by AIC five months prior.  None of the ALJPO’s cited “bases” constitute 

record evidence.  (Indeed, as discussed below, those “bases” themselves are meritless.)   

The arbitrariness of the ALJPO is confirmed by its decision on internal rate case expense 

amounts (discussed further below).  The ALJPO finds half of the amounts of compensation to 

internal experts and attorneys “just and reasonable.”  (ALJPO, p. 63.)  Since AIC did not request 
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inclusion of these amounts in its revenue requirement, this conclusion suggests that AIC’s 

revenue requirement should be increased by the half of the internal rate case amount which is 

just and reasonable.  Illogically, the ALJPO decreases the revenue requirement by this amount. 

As such, the ALJPO’s finding regarding rate case expense is nothing more than substitution of an 

arbitrary reduction for an expense amount shown by the record evidence to have been prudently 

incurred.  It is legally unsustainable and should be rejected.  See Slattery, 373 Ill. at 61-62; 

Citizens Util. Bd., 166 Ill. 2d at 121.   

3. The Policy Basis for the ALJPO’s Rate Case Expense Finding Ignores Illinois 
Law. 

The ALJPO suggests that the disallowance of half of AIC’s proposed rate case expense is 

appropriate because, “in the interest of fairness, it is reasonable for ratepayers and shareholders 

to share equally the costs associated with preparing and litigating this rate proceeding.”  (ALJPO, 

p. 62.)  That policy reasoning ignores Illinois law and established Commission practice, under 

which ratepayers and shareholders already share the costs associated with preparing and 

litigating a rate proceeding.  CIPS, 243 Ill. App. 3d at 433-34.  Because rate case expense does 

not routinely occur every year, it traditionally is amortized over a number of years; however, the 

unamortized balance is excluded from rate base, so shareholders do not earn a return on that 

amount.  Id., at 432-34.  In this way, both a utility’s ratepayers and its shareholders share rate 

case expense.  As it is contrary to Illinois law, the ALJPO’s sharing policy basis for its rate case 

expense finding should not stand. 

4. Section 9-229 Does Not Require the Commission to Assess the Justness and 
Reasonableness of Compensation Paid to Internal Utility Attorneys and Experts. 

 
A second purported “basis” for the ALJPO’s finding regarding rate case expense is its 
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novel interpretation of Section 9-229.  Apparently for the first time since its enactment, the 

ALJPO interprets that Section to require not only assessment of what has traditionally been 

considered the components of rate case expense—the costs of external legal counsel and 

technical experts and other incremental costs—but also, assessment of the compensation for 

internal utility employees.  (ALJPO, pp. 61-63.)  For myriad reasons, that novel interpretation is 

erroneous. 

Initially, it bears noting AIC did not request as part of rate case expense the compensation 

paid to technical experts or attorneys employed by AIC or its affiliates.  (Tr. 242, 277; Ameren 

Ex. 54.0, p. 1.) Because such compensation is not being recovered as part of rate case expense, 

and is not otherwise a test year expense, the Commission is not required to assess the justness 

and reasonableness of such compensation pursuant to 220 ILCS 5/9-229.  Indeed, to include the 

compensation of internal counsel and experts in rate case expense is nonsensical given that the 

salaries of internal personnel are encompassed within the test year labor expense.  To consider 

their compensation also as part of rate case expense might result in a double-counting. 

The ALJPO glosses over the fact that internal costs are not a test year expense by 

claiming that “such a view would allow all utilities to effectively circumvent the requirements of 

Section 9-229 by selecting a future test year.”  (ALJPO, p. 63.)  This statement demonstrates a 

misunderstanding of test year rules: internal rate case expense is no more likely to be incurred in 

a historical test year, which typically would be a year completed prior to filing and litigation of a 

rate case.  Further, the Commission has recently determined the very opposite, approving rate 

case expense for incremental internal labor, but only after a showing that the internal labor costs 

were not already reflected in the test year labor expense, regardless of the test year used.  See 

Galena Territory Utilities, Inc., Docket 10-0280 (Dec. 15, 2010 Final Order) (future test year); 
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Whispering Hills Water Co., Docket 10-0110, (Oct. 26, 2010 Final Order) (historical test year); 

Apple Canyon Util. Co. & Lake Wildwood Util. Corp., Docket 09-0548, 09-0549 (cons.) (Sept. 9, 

2010 Final Order) (historical test year).  There is no evidence on the record here that would 

support a similar finding (without the danger of double-counting).  In fact, because AIC did not 

include any internal labor costs in rate case expense, AIC’s rate case expense should increase to 

reflect the incremental internal labor costs if the ALJPO’s approach is used.   

Although Section 9-229 of the Act does not distinguish between “internal” utility and 

“outside” attorneys and technical experts, the reason it doesn’t is because there is no need.  Costs 

that are not included in rates are obviously not subject to statutes that apply to costs for which 

rate recovery is sought.  Under the Commission’s Part 285 rules, the rate case expense amounts 

to be considered for recovery are presented in certain “C” schedules.  The schedule information 

required of the utility to support its test year level of rate case expense, and to allow the 

Commission’s Staff to assess the same, relates to the incremental costs, such as for  outside legal 

counsel and expert consultants.  See 83 Ill. Adm. Code 285.3085.  The fact that Section 9-229 

does not distinguish internal costs is of no import when those costs are not presented for recovery 

in rates, as is the case here. 

The ALJPO’s interpretation of Section 9-229 also ignores the Commission’s consistent 

ratemaking practice with respect to rate case expense since enactment of that Section.   The 

Commission has only applied Section 9-229 to assess the incremental cost of attorneys and 

technical experts (typically external).4  AIC is not aware of any docket until this one in which the 

                                                 

4 See Commonwealth Edison Co., Docket No. 10-0467 (May 24, 2011 Final Order); Galena Territory Utils., 
Inc., Docket No. 10-0280 (Dec. 15, 2010 Final Order); Aqua Ill., Inc., Docket 10-0194 (Dec. 2, 2010 Final Order); 
Whispering Hills Water Co., Docket 10-0110, (Oct. 26, 2010 Final Order); Consumers Gas Co., Docket 10-0276 
(Oct. 6, 2010 Final Order); Apple Canyon Utility Co. & Lake Wildwood Util. Corp., Docket 09-0548, 09-0549 
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Commission interpreted Section 9-229 to require it to assess the justness and reasonableness of 

the cost of internal attorneys and technical experts where such costs are not requested as part of 

rate case expense.  The Commission may not simply require a new analysis (i.e., data on non-

incremental rate case expenses), that it has not required before and use that information as an 

after the fact basis for a disallowance.  Illinois Power Co. v. Illinois Commerce Comm’n, 33 Ill. 

App. 3d 425, 439-40 (5th Dist. 2003) (holding it was arbitrary of Commission to require 

financial analysis by utility where such analysis had not been required in four similar cases in 

prior six years).  Moreover, recently, the Commission confirmed that its consistent interpretation 

and application of Section 9-229 was the appropriate one.  See People v. Ill. Commerce Comm’n, 

No. 10-1-1776, Brief of the Respondent Ill. Commerce Comm’n, p. 45 (1st Dist., filed Apr. 28, 

2011) (“The Commission believes that its current contemporaneous construction is proper and 

should be deferred to.”)  Indeed, the Commission’s unswerving application of Section 9-229 

serves as guidance to utilities who file a rate case.  In reliance on that consistency, those utilities 

may not require their internal attorneys and experts to specifically record their time spent 

assisting on the rate case, as was the case with AIC in this proceeding.  (Ameren Ex. 54.0, p. 1.)  

The Commission’s consistent interpretation and application of Section 9-229 to apply only to 

external attorneys and technical experts should not be so quickly dismissed.   

The ALJPO’s novel interpretation of Section 9-229 also violates the Commission’s test 

year rules.  In order to accurately determine a utility’s revenue requirement, the Commission has 

 

(continued…) 

 

(cons.) (Sept. 9, 2010 Final Order); Ameren Ill., Docket 09-0306-9-0311 (cons.) (Apr. 29, 2010 Final Order); 
MidAmerican Energy Co., Docket 09-0312 (Mar. 24, 2010 Final Order); North Shore Gas Co., Docket 09-0166, 09-
0167 (cons.) (Jan. 21, 2010 Final Order).   
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established filing requirements under which a utility must present its rate data in accordance with 

a proposed 12-month “test year.”  BPI II, 146 Ill. 2d at 237-38.  The purpose of the test year is to 

establish a representative annual level of the utility’s cost of doing business. For that reason, 

consideration of out of period operating expenses violates the test year rules.  See BPI II, 146 Ill. 

2d at 240-43.  In applying Section 9-229 to AIC’s internal attorneys and experts’ compensation, 

the ALJPO seeks to adjust the revenue requirement for expenses that are neither requested rate 

case expense nor other test year expenses.  As explained by AIC in response to discovery 

propounded by the ALJPOs, amounts paid to attorneys and technical experts employed by AIC 

or its affiliates were not included as part of the test year rate case expense, and were not 

otherwise a test year expense.  (Ameren Ex. 54.0, p. 1.)  The amounts identified in Ameren 

Exhibit 54.0 in fact were not incurred in the 2012 test year.  Nevertheless, the ALJPO seeks to 

include those amounts in the test year revenue requirement (as a reduction to that revenue 

requirement) (ALJPO, p. 63), when the ALJPO makes the adjustment for internal rate case 

compensation amounts (separately from its adjustment to rate case expense). See, e.g., Id., 

Appendix A.  In short, the ALJPO is seeking to pull costs from a prior period into the test year, 

for the purposes of reducing AIC’s revenue requirement.  Unquestionably, that violates the test 

year rules. 

 For all of these reasons, the ALJPO’s novel application of Section 9-229 must be rejected.   

5.  The ALJPO Mischaracterizes the Extensive Evidence Provided In Support of 
AIC’s Requested Test Year Level of Rate Case Expense. 

 
The ALJPO finds that AIC has not provided sufficient evidence to support the recovery 

of the full amount of rate case expense.  (ALJPO, pp. 62-63.)  Contrary to that finding, as 

discussed above, the record shows AIC provided ample evidence demonstrating its projected rate 
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case expense is just and reasonable.  Yet, the ALJPO focuses on just two lines within only one 

exhibit submitted within the many pages of testimony and exhibits supplied by AIC in support of 

its rate case expense.  Specifically, the ALJPO states that AIC paid over $50,000 to two 

witnesses without giving any indication as to what each was paid for their contribution.  (ALJPO, 

p. 62.)  That misses the point.  Both witnesses’ testimony—indeed, the testimony of every 

witness testifying on behalf of AIC—contain not only the experts’ qualifications, experience and 

the bases for their expertise, but also identify the issues they addressed as part of the rate filing.  

Criticizing the entire expense simply because the compensation for these witnesses was not 

broken down per witness is arbitrary and unreasonable.  The ALJPO also confuses the brevity of 

their testimony with insignificance.  Both witnesses testified on complex matters:  Mr. Rygh on 

the importance of fair and balanced utility regulation as it pertains to capital and financing 

related issues, (see Ameren Ex. 36.0 (Rygh Reb.)), and Mr. Warren’s on AG/CUB’s adjustment 

to remove FIN 48 from the balance of ADIT deducted from plant in service.  (See Ameren Ex. 

37.0 (Warren Reb.).)   

The ALJPO also states that “a consulting firm described as having provided ‘strategy 

development, prep., filing, litigation support’ is apparently receiving over $250,000 with no 

further explanation.” (ALJPO, p. 62.)  This finding is incorrect.  Further explanation of the 

consultant’s extensive experience with regulatory matters and support for AIC’s future test year 

filing, including reviews of Part 285 schedules, testimony preparation, and ongoing support in 

responding to data requests and other evidentiary matters, is in the record.  (Ameren Ex. 40.13, p. 

3.)  Similar explanations were provided for other rate case service providers. (Id., pp. 2-5.)   

The ALJPO further criticizes the information AIC provided in response to the ALJ’s data 

request regarding compensation to technical experts and attorneys employed by AIC or its 
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affiliates.  (ALJPO, p. 62.)  AIC provided exactly the information required by the request.  

Nevertheless, referencing the request, the ALJPO states: 

For each employee, AIC was to state that employee’s total annual compensation 
and the percentage of their work hours performing work related to the preparation 
and litigation of the pending rate cases[, and] . . . identify the issues addressed by 
each technical expert.  . . . In response to the ruling, AIC provided a two-column 
chart listing the attorneys and technical experts in the left column and the 
estimated compensation paid to each in the right column.  AICs’ response 
contained no indication of the amount of time spent on any particular issue.  The 
limited information provided is of little use because it does not help the 
Commission evaluate the justness and reasonableness of the compensation paid to 
each individual.   
 

(ALJPO, p. 62.)   

 The ALJPO, however, mischaracterizes the ALJ’s data request.  The request asked AIC 

to do two things: (1) “Identify by name each technical expert on whom AIC expended or expects 

to expend money for the preparation and litigation of the currently pending electric and gas 

delivery service cases”; and (2) “State in dollars the amount of compensation expended to, or 

expected to be expended to, each technical expert for work related to prepare and litigate the 

currently pending electric and gas delivery service cases.”  Notice of ALJs’ Ruling (Sept. 14, 

2011) (as corrected).  AIC did both.  Only if the compensation value requested was not available 

was AIC required to “state that employee’s total annual compensation and the percentage of their 

work hours performing work related to the preparation and litigation of the pending rate cases” 

and identify the issues the experts addressed.  Since AIC provided in dollars the amount of 

compensation expended to, or expected to be expended to, compensate each technical expert for 

work related to prepare and litigate the pending proceeding, no further information was required 

under the terms of the data request.  Put simply, the ALJPO’s characterization of AIC’s rate case 

expense evidence is misplaced and should be disregarded. 
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For all of the reasons set forth above, the ALJPO’s findings regarding rate case expense 

and its language relating to that expense, should be rejected in their entirety.  

G. Exception 7: ALJPO SECTION VI.F.3, “Cost of Long-Term Debt”, 
Subsection d, “Commission Conclusion” (ALJPO, pp. 91-94.) 

The ALJPO adopts a Staff adjustment to AIC’s 2008 debt issuance by AmerenCILCO 

bearing a coupon rate of 8.875%.  Staff argued that reducing the coupon rate is necessary in 

order to comply with Section 9-230 of the Act, alleging that AmerenCILCO’s affiliation with 

Ameren Energy Resources Generating (“AERG”) at the time of issuance adversely affected the 

coupon rate.  (ICC Staff Ex. 7.0, p. 13.)  A similar adjustment was proposed by Staff in Docket 

09-0306 – 09-0311 (cons.) and was ultimately approved by the Commission in that docket.  

Order, Docket 09-0306 – 09-0311 (cons.) (Apr. 29, 2010), p. 150, although Staff proposed a 

higher adjusted coupon rate in this case.  (ICC Staff Ex. 24.0, p. 8.)   

Staff’s adjustment was based entirely on a hypothetical ratings agency action.  No rating 

agency ever expressly downgraded AmerenCILCO because it owned AERG.  Staff attempted to 

measure the difference between AmerenCILCO’s actual rating, and what it would be if it were 

not the owner of AERG.   

Staff’s hypothetical ratings assessment is not realistic.  AIC demonstrated in this case that 

the hypothetical Moody’s analysis would have made a “stand alone” AmerenCILCO the highest 

rated utility in the United States by Moody’s, simply by disconnecting itself from AERG.  

(Ameren Ex. 42.0 (Martin Sur.), p. 9.)  This is clearly wrong.  In 2010, AmerenCILCO divested 

itself of AERG after the Order was issued in Docket Nos. 09-0306 (cons.) and prior to the 

closing of the Ameren Illinois Utilities merger creating AIC. (Tr. 933; Ameren Exs. 4.0E Rev. 

(Martin Dir.), pp.14-15; 24.6; 42.0, p. 4.)  Fitch Ratings issued a report downgrading 
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AmerenCILCO’s credit rating on May 20, 2010, citing expressly the transfer of AERG from 

AmerenCILCO and the loss of the associated margins as rationale supporting the downgrade. 

(Ameren Ex. 24.6.)  Fitch is a credit ratings agency and, as Ms. Phipps agreed at hearing, it is 

recognized by the financial industry alongside S&P and Moody’s.  (Tr. 934.)   

The fact that Fitch would explicitly cite the divestiture of AERG as a reason supporting a 

downgrade erases Ms. Phipps underlying premise, and the specific comment by Fitch regarding 

the “loss of electric gross margins” reveals the primary fault with Ms. Phipps’ analysis.  Fitch 

recognized that AERG contributed to AmerenCILCO’s credit quality rather than detracted from 

it, specifically by generating substantial cash flow.  (Ameren Ex. 42.0, pp. 4-5.)  Ms. Phipps’ 

failure to consider the import of significant cash flows generated by AERG erroneously led her 

to believe AmerenCILCO would have been substantially better situated as a “stand alone” utility 

from a credit ratings standpoint.  Her asymmetrical approach caused her to remove business risk 

without consideration of business return in her attempt to replicate credit rating analytics. (Id., pp. 

5-6; See Ameren Ex. 24.0 (Martin Reb.), p. 10.)  Her own testimony provides illustration of the 

magnitude of the AERG cash flows in comparison to regulated operations.  (Id.; ICC Staff Ex. 

24.0, p. 12.)  

The ALJPO declines to assign any weight to the Fitch report.  The ALJPO (p. 92) states: 

The Commission finds contradictory statements in [the Fitch report]. Fitch cites the loss 
of electric gross margin on merchant energy sales, suggesting an adverse impact on 
AmerenCILCO’s credit rating. On the other hand, Fitch explicitly states that the transfer 
of AERG will reduce the business risk of AmerenCILCO. The Commission believes that 
many factors identified in [the Fitch report] combined to result in Fitch’s downgrading of 
AmerenCILCO’s credit rating. The Commission finds AIC’s suggestion that the 
divestiture of AERG contributed to the downgrade to be overly simplistic. From the 
record it is clear to the Commission that AERG increased the business risk of 
AmerenCILCO and CILCORP increased the financial risk of AmerenCILCO. 
 
However, a plain reading of the Fitch report reveals that the AERG transfer was a 
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significant consideration, if not a primary driver, of the agency’s ratings downgrade.  It was, 

after all, a downgrade – Fitch did not upgrade AmerenCILCO when it divested itself of AERG, 

whereas Staff’s analysis showed that such a divestiture would produce an AmerenCILCO so 

strong it would be the highest rated utility that Moody’s evaluates.   

Regardless, even if the ALJPO is correct that the Fitch report cites factors going both 

ways, there is no evidence in this case that Staff took into account the positive effect that the 

margin on energy sales had on AmerenCILCO.  Staff treated AERG simply as a drag on 

AmerenCILCO, with no consideration of any upside.  Thus, at the very least, Staff’s adjustment 

of 220 basis points was overstated and the ALJPO should be modified to reject it.   

H. Exception 8: ALJPO SECTION VI.G.7, “Cost of Common Equity”, 
Subsection a, Subsection d, “Commission Conclusion—DCF” (ALJPO, pp. 
131-141.) 

The Company offers two exceptions to the ALJPO’s conclusions regarding the return on 

common equity (“ROE”): the determination of the Discounted Cash Flow (“DCF”) result and the 

treatment of the uncollectibles rider in the ROE calculation.   The first of these exceptions is that 

the ALJPO arbitrarily understates the DCF third stage growth rate—the second is addressed as 

Exception 9 below.  

The most significant difference among the parties’ means of arriving at ROE 

recommendations was the third stage – or “steady state” or “terminal” – growth rate used in the 

Multi-Stage DCF analysis.  The model sets the subject company’s stock price equal to the 

present value of future cash flows received over three “stages”.  In the first two stages, “cash 

flows” are defined as projected dividends.  In the third stage, “cash flows” equal both dividends 

and the expected price at which the stock will be sold at the end of the period (i.e., the “terminal 

price”).  (Ameren Ex. 3.0E (Hevert Dir.), pp. 28-29.) 
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The third stage in a multi-stage DCF analysis begins after the 10th year and continues in 

perpetuity.  There are two components to this steady state growth rate: real (i.e., not reflecting 

inflation) GDP growth and inflation.  (Tr. 481-82.)  It is with respect to the real GDP growth rate 

that most of the difference between AIC and the other parties lies. 

Mr. Hevert calculated a long-term growth rate of 5.66 percent based on the real GDP 

growth rate of 3.27 percent from 1929 through 2009, and an inflation rate of 2.31 percent, 

revised to 5.64 percent [((1+3.26%)*(1+2.31%))-1].  (Ameren Exs. 23.0 Rev. (Hevert Reb.), p. 

28; 41.0 (Hevert Sur.), p. 3.)  Thus, in determining the future real GDP growth rate, Mr. Hevert 

used a historical value – the GDP growth rate experienced by the United States over an 80 year 

period.  There is no better indicator of GDP growth beginning in Year 11 and beyond than the 

“actual historical growth” – to use the Commission’s own words – that the country has 

experienced over a meaningful period of time. 

This is exactly what the Commission said several months ago in the ComEd rate case. 

The Commission’s Order in Docket No. 10-0467 states: 

The Commission finds problems with how [the Staff witness’s] GDP growth rate 
forecast is calculated because it is based on assumptions that are inconsistent with 
actual historical growth for the U.S. economy.  For example, Mr. McNally’s 2.4% 
inflation rate compares to historical GDP inflation rates that have averaged 3.5% 
and his real GDP growth rate of 2.5% is much lower than the actual historical 
growth rate of 3.4%.  It is reasonable to believe that future real growth and 
inflation will both be 3% and therefore a 6% growth rate is a more reasonable 
proxy for investor’s long-term expectations.  
 

Order, Docket 10-0467 (May 24, 2011), p. 153. (clarification added) 

One month after the ComEd Order was issued, the Staff filed its testimony in this 

proceeding, relying on the very same sources, for essentially the same future period, that the 

Commission rejected in the ComEd case in response to essentially the same historical growth 
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rate.  Ms. Freetly admitted that she did not take the ComEd order into account, and her only 

rebut of it was confined to a footnote in which she pejoratively referred to ComEd’s presentation 

as an “average of averages.”  (ICC Staff Ex. 25.0R, p. 6.)  The point, however, is that the 

Commission rejected the sources Ms. Freetly uses in favor of an historical growth rate, and when 

AIC proposed virtually the same historical growth rate to apply to virtually the same future 

period, Ms. Freetly simply offered once again what the Staff unsuccessfully presented in the 

ComEd case.  Ms. Freetly admitted that the Commission’s rejection of the Staff’s position in the 

ComEd case did not cause her to alter her analysis “in any respect”.  (Tr. 486.)  

The Commission’s reasoning in the ComEd decision apparently did not cause the ALJs to 

assess ROE in any different respect, either, since not only does the ALJPO not follow the 

ComEd decision, it does not even try to distinguish it.  The ALJPO presents the following 

conclusion with respect to the growth rate: 

It is obvious to the Commission that the estimates of the steady-state growth rate 
provided by Ms. Freetly, Mr. Gorman, and Mr. Thomas are relatively consistent, 
particularly when compared to Mr. Hevert’s estimate. The three similar estimates share 
the characteristic that each relies on forward looking data while Mr. Hevert’s estimate 
relies, in part, on long-term historical growth in GDP. The record demonstrates that the 
primary criticism of Mr. Hevert’s steady-state growth rate is his reliance on historical 
growth in GDP. In Docket Nos. 09-0306 et al. (Cons.), the Commission found Ms. 
McShane’s over-reliance on historical data in the development of the steady-state growth 
rate to be problematic. (See April 29, 2010 Order at 215-216) It appears to the 
Commission that Mr. Hevert’s steady-state growth rate was developed in a manner 
similar to Ms. McShane’s. One reason the Commission finds reliance on historical data 
problematic is that when averaging historical data, the period over which the data is 
averaged can have a significant impact on the results. Here, for example, no rational 
explanation is provided for the historical period selected by Mr. Hevert, 1929 through 
2009, for estimating future long-term nominal GDP growth.   

(ALJPO, pp. 140-41.) (emphasis added) 

Contrary to what the ALJPO states, there was a “rational explanation” offered by AIC in 

this proceeding – namely, the Commission’s own statements last May in the ComEd proceeding.  
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The ALJPO offers no hint as to how it comes out on the other side of the same question the 

Commission addressed in the ComEd case.  This is a wholesale abandonment of the 

Commission’s reasoning in that case when confronted with the very same question and virtually 

identical evidence.  

If the Commission adopts the ALJPO’s recommended conclusion on this point, the 

Commission could not appear  more arbitrary.  It simply would not be possible: same question, 

same evidence, opposite result.   

Different ALJs can come to different conclusions on the same question.  But the 

Commission is a single body – the ultimate decision-maker – and it should not come to opposite 

conclusions on the very same question.  This would not be responsible or effective regulation, 

and it would be utterly unsustainable on appeal.  The Commission could not have been clearer in 

the ComEd case on the third stage growth rate, and the ALJPO offers no explanation why what 

seemed so obvious to the Commission just a few months ago lacks a “rational explanation” now.   

Though it is not clear to what the ALJPO refers, the ALJPO does state that: 

Other parties argue that the Commission is strictly bound by decisions it has made in 
previous proceedings, for AIC or other utilities.  The Commission must balance 
competing interests in evaluating such proposals.  While the Commission does not wish 
to totally ignore its past practices, which appear to have served utilities and ratepayers for 
many years, the suggestion that the Commission is strictly bound to follow decisions in 
previous proceedings with different evidentiary records is simply wrong.  Nor does the 
Commission wish to engage in cost of equity estimation in a manner that might be 
viewed as random or arbitrary, but the same time the Commission recognizes that it must 
consider the possibility that new evidence or research has been developed that should 
cause the Commission to deviate from past practices.   

(ALJPO, p.138.) 

This is not an instance of AIC and ComEd being in different circumstances.  This is an 

instance involving general data applicable to the U.S. economy as a whole.  This is an instance in 
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which: 1) ComEd presented a 3.4% real GDP growth rate based on historical data to apply to a 

terminal stage beginning in 2020; 2)  AIC has presented a 3.3% real GDP growth based on 

historical data to apply to a terminal stage beginning in 2021; and 3) the ALJPO is arbitrarily 

recommending that AIC receive materially different treatment, without any explanation, much 

less justification.  There is utterly no reasonable basis for such disparate treatment and the 

growth rates of Staff and the other parties should be rejected in favor of Mr. Hevert’s terminal 

stage GDP growth rate. 

AIC is not arguing that the Commission is strictly bound by what it did or said in the 

ComEd case.  But the Commission cannot simply abandon clear rationale in that case without a 

reason.  There has been no “new evidence or research” that would cause “the Commission to 

deviate from past practices.”  Staff simply used the same forecasts that the Commission flatly 

rejected in the ComEd case, without any explanation as to why the Commission was wrong in 

that case. 

Further, AIC is not asking the Commission to reach a decision based on the evidentiary 

record in the ComEd case.  AIC is not, as the ALJPO erroneously states (p. 140), proposing that 

the Commission adopt the 6 percent steady state growth rate that it adopted in the ComEd case.  

AIC presented evidence in this case regarding the historical growth rate, and it is proposing that 

the Commission adopt the growth rate calculated by Mr. Hevert in this case.  

The Commission simply cannot ignore the evidence in this case without explaining why, 

and without explaining why it is reaching the opposite result that it reached earlier this year when 

confronted with the same question and substantially identical evidence.  Moreover, there is 

another basis for finding Mr. Hevert’s nominal GDP growth rate to be reasonable.  The June 

2011 edition of the Blue Chip Financial Forecast, which represents a consensus forecast of 
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approximately 50 economists, projects the 30-year Treasury yield to average 5.70 percent for the 

period 2018-2022.  It is important to note that none of the other sources cited by Ms. Freetly (i.e., 

EIA’s Annual Energy Outlook, Global Insights 1st Quarter 2011 projections, or the Survey of 

Professional Forecasters) provides such projections.  Ms. Freetly, however, contended that the 

30-year Treasury yield is a proxy for expected long-term nominal GDP growth.  Thus, by her 

reasoning, the Blue Chip Financial Forecast projection of 5.70 percent fully supports Mr. 

Hevert’s 5.64 percent projection.  In sharp contrast, the Blue Chip projection is 90 basis points 

above Ms. Freetly’s 4.80 percent long-term growth estimate that the ALJPO adopts.  

Consequently, the record offers this “rational explanation” for Mr. Hevert’s third stage growth 

rate.  

Another major flaw in the ALJPO’s determination of the DCF cost is its acceptance of 

the use of spot prices.  Mr. Hevert relied on average stock prices over 30, 90, and 180 trading 

days.  (Ameren Ex. 3.0E (Hevert Dir.), p. 34.)  He explained that this approach balances the need 

to reflect current information with the need to consider the volatility that may occur in stock 

prices on any given day.  (Ameren Ex. 41.0 (Hevert Sur.), p. 29.) 

Ms. Freetly did the opposite – she used a single stock price in her model – the closing 

price on June 3, 2011, which she admitted is a price at a “one moment in time”.  (Tr. 484.) She 

asserts that the most recent stock price reflects the market’s current perspective on a particular 

company given all the information that is known by investors on that particular date.  (ICC Staff 

Ex. 5.0, p. 10.)  

 The most significant flaw in Ms. Freetly’s approach is that it fails to account for aberrant 

behavior in stock prices, which tend to fluctuate from day-to-day based on changes not only in 

investors’ assessments of fundamental factors such as earnings growth rates and projected 
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interest rates, but also due to anomalous events that may affect stock prices on any given trading 

day.  (Ameren Ex. 23.0 (Hevert Reb.), p. 38.)  For example, on May 6, 2010, the market 

sustained what has come to be known as the “flash crash”, in which stock prices moved 

significantly during the course of the trading day without any specific information that would 

support such erratic movement.  (Id.)  While that is an extreme example, there is little question 

that events and information affect securities prices every day; at times, those effects can be due 

to unusual, extraneous factors.  (Id.) 

Mr. Hevert demonstrated at length and in detail that the use of spot prices on a particular 

day may cause the DCF results to be susceptible to volatile market movements that may not 

reflect the general market trends, whereas average prices are more insulated from aberrant or 

anomalous events.  (Ameren Ex. 23.0, pp. 37-39.) 

Notably, in its Order in Docket No. 10-0467, the Commission noted that it had “recently 

rejected use of such a pure ‘spot date’ approach in its North Shore decision… and notes the 

problems that can result from using such data.”  The Commission went on to note that the Staff 

witness “improperly employ[ed] a ‘spot date’ approach”.   That position is consistent with the 

Commission’s Order in Docket 07-0241, which stated that: 

Staff is also concerned about the use of historical data in calculating forward-
looking ROEs, since all historical data is outdated and may reflect conditions that 
will not continue in the future. Yet the problems cited by Staff are compounded 
by short-term vagaries of the market…that can affect stock prices and yields on 
any given trading day, which Staff proposes as a starting point on its DCF 
analysis. The use of price and yield averages, as the utilities propose, will tend to 
smooth out any exogenous short term price and yield inefficiencies that can occur 
on a single trading day. Thus, Staff‘s single data point for use in its DCF is 
unsatisfactory for the intended purpose in these dockets.   

Order, Docket 07-0241 (Feb. 5, 2008), p. 92. 

Moreover, there is nothing in the record to indicate that there was anything special about 
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June 3, 2011.  It was just a date roughly one month before Staff’s testimony was due.  Staff did 

not make any effort to explain why this was a particularly representative date (or, more 

accurately, moment). 

Accordingly, Staff’s approach fails to address volatility or randomness, Staff has not 

justified the use of this particular date, and the Commission is skeptical of spot prices. 

Consequently, there is nothing to justify Staff’s approach and it should be rejected in favor of Mr. 

Hevert’s averaging approach. 

The Commission should alter the ALJPO’s conclusions in the manner set forth in 

Appendix A.   

I. Exception 9: ALJPO SECTION VI.G.7, “Cost of Common Equity”, 
Subsection d, “Commission Conclusion—Adjustments to ROE” (ALJPO, 
pp. 143-144.) 

AIC takes further exception to the ALJPO’s conclusion on ROE because there is no basis 

for an uncollectibles rider ROE adjustment.   AIC employs a rider to smooth out recovery of its 

uncollectibles expense.  (Ameren Ex. 21.0 2nd Rev. (Nelson Reb.), p. 5.)  The rider assures that 

the Company recovers no more or less than its actual costs.  Staff contended that the presence of 

the rider reduces regulatory risk by reducing the likelihood that the Company will earn less than 

its approved return, and proposes that the Company’s ROE be reduced by 16.25 basis points to 

reflect the effect of the rider on investor expectations.  Staff purports to “calculate” this risk by 

predicting the effect of the rider on the Company’s rating from Moody’s.  (Id.) 

To address the difficulty of predicting uncollectibles expenses and accurately reflecting 

them in rates, the General Assembly adopted P.A. 96-0033, which authorizes the use of a rider to 

recover this expense.  (Id.)  A rider ensures that the utility will recover its actual uncollectibles 

expense – no more, no less.  This means that the utility’s actual uncollectibles experience will 
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not cause the utility to exceed or fall short of its authorized rate of return.  (Id.)   

In AIC’s last rate case, the Commission accepted a Staff proposal to reduce the ROE to 

reflect what Staff claimed was a reduction in risk faced by the Company due to the approval and 

implementation of uncollectible riders.  The Commission did not accept the Company’s 

argument that the riders provide reciprocal benefits to shareholders and customers.  Order, 

Docket No. 09-0306-09-0311(cons.) (Apr. 29, 2010), p. 192.  Staff contended that, to the 

contrary, the benefit of uncollectibles riders flows only one way: it guarantees shareholders 

recovery of all uncollectible expenses.  Id.  The Commission relied on Staff’s argument and 

approved an ROE reduction.  Id. at 218. 

In this proceeding, AIC showed that Staff’s hypothesis that there are no reciprocal 

benefits from the riders has been proved to be dead wrong.  As Mr. Nelson testified, in two years 

under the riders, the Company has undercollected, producing surcharges, and in two years it has 

overcollected, producing credits.  Thus, half the time the Company has benefited, and half the 

time customers have benefited.  The benefits of the riders cannot be any more reciprocal than 

that. 

What this means is that the basis for the adjustment in the last case – i.e., that there was 

only a benefit for shareholders – is no longer defensible.  Thus, unlike the instances in this case 

where we have highlighted the need for consistency by the Commission, this is an instance 

where it would be unreasonable to apply the adjustment calculated in the last case in a rote 

manner. 

AIC also showed that Staff’s recommended ROE adjustment is also inconsistent with 

recent treatment received by, or recommended by Staff for, other utilities.  In its recent rate case, 

concluded earlier this year, ComEd received no ROE deduction for its Rider UF, which tracks 
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uncollectibles.  Staff and Intervenors did not even propose an ROE deduction in that case.  Staff 

offers no justification in its testimony in this case for AIC being treated differently from ComEd.  

If Staff’s rationale is correct (i.e., that the use of a rider reduces risk that the utility will not earn 

its approved return), one would think it should apply equally to ComEd.  In its most recent rate 

case (Docket No. 08-0363), concluded in 2009, Northern Illinois Gas Company’s (Nicor) ROE 

was reduced by 6.5 basis points for use of an uncollectibles rider.  This is less than half the 

adjustment Staff proposes for AIC.  Again, Staff offers no justification for the disparate 

treatment received by Nicor.  And Staff is currently proposing a 10 basis point ROE deduction 

for Peoples Gas in its pending rate case (Docket No. 10-0467), which is just two-thirds of the 

adjustment that Staff is recommending in this case for AIC.  Staff again offers no justification for 

its differing proposals. 

The ALJPO brushes all of this aside.  It declares that, “whether the uncollectibles riders 

also benefit ratepayers is irrelevant.”  (ALJPO, p. 143.)  It reasons, “all else equal, the presence 

of the riders reduces the variation in AIC’s revenues and therefore its risk.”  (Id.)  The ALJPO 

chides AIC for not providing a calculation of the value of the riders and adopts Staff’s proposal. 

The ALJPO’s reasoning is deficient for at least three reasons.  First, as noted, the 

Commission adopted an ROE deduction in the last case because the Company could not 

demonstrate to the Commission’s satisfaction that the benefits of the riders were reciprocal.  

Now that the Company has done just that, the ALJPO changes the rules and says it does not 

matter.  This is arbitrary regulation. 

Second, benefits to customers are not irrelevant.  Merely “reducing variation” does not 

reduce risk.  If a utility is “reducing variation” in its revenues by making refunds, it is not 

reducing risk.  The risk we are all speaking of is the risk that the utility will underearn.  Making 
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refunds does not – and cannot - reduce the risk of underearning.  It has the opposite effect.  The 

Company’s point has been that the effects of the rider – reducing risk through surcharges and 

increasing risk through refunds – cancel each other out.  And the Company has shown this to be 

true in fact, not merely in theory, because the Company has experienced two years of surcharges 

under the riders and two years of refunds.  The ALJPO’s mischaracterizes what the riders do by 

failing to assign any weight to the refunds the Company must make – and has made – under the 

riders. 

Lastly, if the ALJPO is correct that the rider only benefits shareholders, then there can be 

no justification for the Commission not making any ROE deduction for ComEd, which has a 

comparable rider.  Like AIC, ComEd has a rider that “reduces variation” in its revenues.  Why 

did the Commission not reduce ComEd’s ROE in the rate order earlier this year?  The ALJPO 

does not explain that, or why AIC gets a deduction much, much higher than any other utility in 

the State. 

The Commission should reverse the ALJPO on this issue and modify the language of the 

ALJPO in the manner set forth in Appendix A. 

J. Exception 10: ALJPO SECTION VII.B.1, “Use of Embedded Class Cost of 
Service Studies”, Subsection f, “Commission Conclusion” (ALJPO, p. 154-
156.) 

The Proposed Order adopts AIC’s gas and electric embedded class cost of service studies 

(ECOSS) for purposes of setting rates in this proceeding.  (ALJPO, p. 155.)  In doing so, it 

rejects Staff’s arguments that there was insufficient time to review the revised ECOSS submitted 

on rebuttal.  It does not give its approval, however, without reprimand.  The Proposed Order 

questions AIC’s motives in filing new tariffs supported by a single gas ECOSS and a single 

electric ECOSS instead of waiting for the Commission’s Final Order in Docket No. 10-0517.  
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(Id.)  It contends that the use of allocators to determine the ECOSS for each Rate Zone 

“circumvent[s]” and is “in violation of” the 10-0517 Order.  (Id., pp. 155-56.)  And it suggests 

that AIC will “disregard the requirement to submit separate electric and gas COSS for each Rate 

Zone” in future rate proceedings.  (Id., p. 156.)  Nor does the Proposed Order give its approval 

without penalty.  It deducts from AIC’s operating expenses the compensation it claims AIC paid 

to its employees and outside consultants “for AIC’s failure to abide by the requirement to file 

separate gas and electric COSS in its initial rate filing as required….”  (Id.)  And it recommends 

that a similar adjustment “be considered in future AIC rate proceedings disallowing expenses 

associated with the preparation, modification and/or defense of the gas and electric COSS.”  (Id.)  

AIC respectfully disagrees with the Proposed Order’s charges and penalties, and proposes 

exceptions to eliminate entirely the last two paragraphs in the Commission Conclusion for the 

following reasons.  First, no Commission order or rule barred AIC from filing new tariffs when it 

did, or required the Commission to reject AIC’s filing for relying on a single ECOSS for gas and 

for electric.  Yes, a draft Proposed Order in Docket 10-0517 required AIC to file individual 

ECOSS by Rate Zone.  But a Proposed Order is not a Final Order.  There was no certainty of 

when or how the Commission would ultimately rule.  And when the ALJs issued their deficiency 

letter in these proceedings and the Commission issued its Final Order in Docket 10-0517, AIC 

complied with both in a timely manner.  At worst, AIC’s direct case filing suffered from a 

procedural defect that was cured.  AIC should not be reprimanded or punished for filing its case 

before the 10-0517 Order was issued.  And failing to include individual Rate Zone ECOSS with 

the initial filing is not a reasonable basis for deducting from AIC’s test year O&M expense all 
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expenses incurred in preparing and testifying about the ECOSS in this proceeding.5 

Second, the Commission’s Order in Docket 10-0517 ensures that AIC will continue to 

provide individual COSS in future filings seeking general increases to its gas or electric delivery 

rates.  AIC affirmed this understanding in this proceeding, and the Proposed Order expressly 

notes AIC’s acknowledgement and commitment to provide separate Rate Zone COSS in future 

rate cases as long as separate pricing exists between zones.  (ALJPO, p. 267.)  There is no basis 

for the Commission to conclude that AIC will disregard that requirement in future tariff filings 

seeking general increases to its delivery rates.  Nor should the Commission speculate on the need 

to consider future adjustments to disallow the expense of preparing such filings. 

Third, contrary to the Proposed Order’s suggestions, the rebuttal Rate Zone COSS do 

comply with the Commission’s Final Order in 10-0517.  That order required AIC to provide the 

Commission with data that would consider “the historical costs at the heart of the legacy utilities’ 

current rates.”  Order, Docket 10-0517 (Mar. 15, 2011), p. 21.  Furthermore, that order expressly 

recognized that AIC might have to use allocation factors for post merger costs.  Id., p. 22.  The 

starting point for the rebuttal Rate Zone COSS was actual pre-merger plant balances as of 

September 30, 2010.  (Ameren Ex. 32.0 Rev. (Schonhoff Reb.), p. 4; Ameren Ex. 33.0 Rev. 

(Althoff Reb.), p. 4.)  Projected post-merger plant and depreciation reserve were then allocated to 

rate zones based on September 2010 actual plant and reserve balances by legacy utility.  

(Ameren Ex. 22.0 Rev. (Stafford Reb.), pp. 32-33.)  Non plant-related operating expenses were 

allocated to individual Rate Zones based on 2009 actual information by legacy utility for each 

                                                 

5 To the extent these disallowances are considered as part of the rate case expense disallowance discussed 
above, they are also improper because they were not included for recovery as either rate case expense or a test year 
cost.  See Exception 6. 
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respective function or account.  (Summary of Allocators Used in Deficiencies Responses, 

attached to AIC’s Mar. 24, 2011 Response to ALJs’ Feb. 23, 2011 Deficiency Letter.)  Thus, the 

Commission was able “to examine and consider historical plant investment differences between 

the legacy utilities in combination with incremental operating expenses and plant investment that 

reflect AIC’s planned unified operations.”  Order, Docket 10-0517,  p. 22.   The Commission 

should not find that AIC has not complied (or cannot comply) with the Commission’s Final 

Order in Docket 10-0517. 

K. Exception 11: ALJPO SECTION VII.B.4, “Single/Dual Phase v. Three-
Phase”, Subsection d, “Commission Conclusion” (ALJPO, pp. 172-173.) 

The Proposed Order rejects IIEC’s proposed adjustment to AIC’s ECOSS to allocate 

practically all costs of single- and dual-phase circuits to AIC’s secondary voltage customers.  

(ALJPO, pp. 172-73.)  AIC does not object to the Commission’s conclusion, but proposes two 

minor exceptions to clean up the Commission’s findings.  First, AIC proposes revisions to 

accurately reflect AIC’s current cost allocation methodology.  Second, AIC proposes additional 

language to make clear that IIEC’s proposed methodology does not reassign costs of three-phase 

circuits, including those three-phase circuits that do not service secondary customers.  AIC 

believes that these exceptions result in a more precise, better supported Commission conclusion. 

L. Exception 12: ALJPO SECTION VIII.B.1, “Allocation of Electric Revenue 
Requirement Across Rate Zones and Customer Classes”, Subsection g, 
“Commission Conclusion” (ALJPO, pp. 179-180.) 

The Proposed Order adopts the position of certain intervening parties that electric 

revenues be allocated across Rate Zones and customer classes based on the results of the revised 

ECOSS submitted on rebuttal.  (ALJPO, pp. 179-80.)  AIC does not take issue with the 

Commission’s ultimate conclusion, but proposes three minor exceptions to refine the 
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Commission’s findings.  First, AIC proposes that certain language be added to the Commission 

Conclusion to confirm that Staff and AIC’s proposal for Rate Zone revenue allocation was not 

adopted.  Second, AIC proposes certain revisions to the Proposed Order to make clear that 

PURA tax was removed from the base rates revenue requirement, but included when determining 

class revenue mitigation.  Third, for the reasons discussed above in Section VII.B.1, AIC 

proposes to delete certain statements in the Proposed Order that suggest that AIC’s cost 

allocation methodology does not comply with the Commission’s Final Order in Docket No. 10-

0517.  AIC believes all of these exceptions are appropriate and urges the Commission to make 

these revisions. 

M. Exception 13: ALJPO SECTION VIII.B.2, “Rate Impact Mitigation”, 
Subsection e, “Commission Conclusion” (ALJPO, p. 185-186.) 

The Proposed Order finds that its approved electric revenue allocation is “consistent with 

the treatment of AIC’s gas delivery service rates.”  (ALJPO, p. 186.)  This is not entirely true.  

For gas delivery rates, AIC agreed to Staff’s proposal that rates in each Rate Zone be moved 

halfway between an equal percentage across-the-board increase and a Rate Zone’s actual cost of 

service.  (Id., p. 173.)  For electric delivery rates, the Proposed Order adopts the position of 

certain intervening parties that electric revenues should be allocated based on the AIC’s ECOSSs.  

(Id., p. 176.)  Thus, AIC has proposed exceptions to eliminate the statement that electric revenue 

allocation is “consistent” with gas revenue allocation to avoid confusion. 

N. Exception 14: ALJPO SECTION IX.A.2.b, “Rebalancing DS-3 + 
100kV/High Voltage Delivery Charges” (ALJPO, pp. 187-188.) 

The Proposed Order concludes that the rebalancing is not necessary because it has not 

approved Staff’s proposed revenue allocation.  (ALJPO, p. 188.)  That is not the case.  Staff and 

AIC agreed that, even if Staff’s proposed rate design was adopted, DS-3 Distribution Delivery 
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Charges for +100 kV customers should be rebalanced.  (AIC Br. 140-41.)  Even if AIC’s rate 

design proposals were adopted (as the Proposed Order has done), rebalancing of these charges 

would still be needed.  Thus, AIC has proposed exceptions to indicate that such rebalancing is 

necessary. 

O. Exception 15: ALJPO SECTION IX.C.2, “DS-1 Customer Charge”, 
Subsection c, “Commission Conclusion” (ALJPO, p. 205.) 

The Proposed Order’s findings inadvertently discuss the GDS-1, not DS-1, Customer 

Charge.  (ALJPO, p. 205.)  Thus, AIC has proposed exceptions to the Commission Conclusion to 

indicate that the Commission has approved AIC’s DS-1 Customer Charge.   

P. Exception 16: ALJPO SECTION IX.C.3, “DS-3/DS-4 Seasonal Rates”, 
Subsection c, “Commission Conclusion” (ALJPO, pp. 209-210.) 

 The Proposed Order directs AIC and GFA “to cooperate with each other to study the 

seasonal cost of service for DS-3 and DS-4 customers.”  (ALJPO, p. 210.)  As AIC explained in 

testimony and briefing, conducting a rate segmentation study to assess the seasonal cost of 

serving its DS-3 and DS-4 customers would require considerable time and resources.  (AIC Rep. 

Br. 77; Ameren Ex. 48.0 (Jones Sur.), p. 25.)  AIC believes that any expense incurred on 

conducting such a study should be recovered through rates in full.  Thus, AIC has proposed 

exceptions that expressly allow AIC to recover the expense associated with conducting a 

seasonal cost of service study, both its internal expense and any expense incurred by outside 

experts or consultants.   

Q. Exception 17: ALJPO SECTION IX.C.2, “GDS-5 Expansion of Class 
Availability”, Subsection d, “Commission Conclusion” (ALJPO, pp. 222-
23.) 

 AIC does not object to the ALJPO’s conclusions regarding the expansion of the GDS-5 

rate class.  (ALJPO, pp. 222-23.)  However, AIC believes that certain clarifications to the 
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ALJPO’s findings are appropriate. 

The ALJPO adopts GFA’s expansion tariff proposal, but in a limited manner.  The 

ALJPO states, “The Commission also agrees with Staff’s suggestion that the use of this new 

tariff will be limited to the 12 customers identified by GFA in its initial revenue erosion 

analysis.”  (ALJPO, p. 223.)  The ALJPO summarizes the basis for this Staff suggestion as 

follows: “Staff suggests that … the Commission initially limit the number of customers that can 

utilize the new tier to 12 in order to address the concerns outlined by Staff and AIC.  Staff 

indicates these would be the 12 customers upon whom GFA based its initial revenue erosion 

analysis. Staff suggests this experimental expansion of the new tier would minimize revenue 

erosion, assess the true costs associated with metering and other equipment suited for GDS-3 

customers taking service under the GDS-5 rate, and  allow both parties to present their finding 

and analysis in AIC’s next rate case.”  (ALJPO, p. 222-23 (emphasis added)).   

 The ALJPO adopts Staff position to limit the application of GFA’s proposal.  However, 

AIC believes it is necessary to clarify that the adoption of GFA’s proposed tariff is on an 

experimental basis, as Staff recommended.   Further, the ALJPO should, consistent with Staff’s 

position, make clear that findings and analysis on how the tariff expansion is working should be 

presented in AIC’s next  rate case.  Because the tariff expansion is on a limited, experimental 

basis, the ALJPO should make clear that, in order to continue the effectiveness of the tariff 

expansion, evidence must be presented in the next case that demonstrates that the expanded tariff 

minimizes revenue erosion and assesses the true costs associated with metering and other 

equipment suited for GDS-3 customers taking service under the GDS-5 rate.   

R. Exception 18: ALJPO SECTION IX.C.4 

The Proposed Order did not include the section entitled, “Increase for Charges in 
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General,” which was included in the briefing outline as Section IX.C.1.  Based on the Proposed 

Order’s findings on cost and revenue allocation, the Proposed Order generally has accepted 

AIC’s electric pricing proposals.  Thus, AIC recommends that the Commission include this 

section in its Final Order to provide additional record support for the adopted electric rate design.  

The proposed Exceptions contain AIC’s position and a draft Commission Conclusion, both of 

which AIC previously submitted in its draft order. 

S. Exception 19: ALJPO SECTION X.B.1, “Rider TBS—Transportation 
Banking Service”, Subsection d, “Commission Conclusion” (ALJPO, pp. 
246-48.) 

AIC generally agrees with and supports the ALJPO’s conclusions regarding Rider TBS.  

However, AIC takes exception to the AJPO’s rejection of the “Equitable Method” for cost 

allocation to transportation customers.  (ALJPO, p. 247.)   Under the Equitable Method, AIC is 

proposing to recover 50% of its storage costs through a Deliverability Charge, and the other 50% 

through a Capacity Charge under.  (AIC Br., p. 174.)  The ALJPO, however, expresses concern 

“that AIC’s method may result in negative impacts, such as to cause some customers to select no 

bank so as to avoid high initial bank charges.”  (ALJPO, p. 248.)  As a result, the ALJPO adopts 

the method endorsed by IIEC: calculating the appropriate storage costs and unbundled bank 

charges using a capacity allocation of storage costs.  However, the capacity only method 

supported by Staff and IIEC ignores the deliverability rights afforded under our banking service.  

Therefore, it should be rejected.  

Regarding cost allocation, as Mr. Eggers explains (Ameren Ex. 34.0 (Eggers Reb.), pp. 

20-21), Ameren Illinois’s proposal appropriately allocates costs to transportation customers 

based on the service provided to them.  AIC assigns the costs for the first day of bank because it 

affords peak day access.  AIC also incurs costs related to providing balancing provisions 
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afforded by electing a bank.  (Id.)  As with residential customers, for whom there is a cost to 

make the system available even if they use little gas (Ameren Ex. 33.0 Rev. (Althoff Reb.), p.18), 

there is a cost to make the banking service available that AIC incurs no matter the bank size.  

Thus, allocating costs to the first day of bank is appropriate. Further, the Equitable Method is an 

allocation method that appropriately allocates costs to both the deliverability component and the 

capacity component.  (Ameren Ex. 34.0, p. 35.)   

The ALJPO adopts IIEC’s cost allocation method.  (ALJPO, p. 248.)  IIEC proposes that 

appropriate storage costs and unbundled bank charges be calculated using a capacity allocation 

of storage costs.  But, as AIC established, peak day deliverability for transportation customers 

does impose a cost on AIC that should be reflected in the allocation. IIEC also argues the 

Equitable Method overstates both the “maximum” and the “probable” deliverability used by 

Transportation customers on a peak day.  (IIEC Br. 96.)  But AIC’s customers should pay for the 

service they have available to them.  (Ameren Ex. 34.0, p. 36.)    Additionally, Rider TBS and 

Rider T tariffs provide the ability to build and empty a bank exactly like a storage service. 

Ameren Illinois’s proposed Rider T and Rider TBS tariffs offer provisions that permit the use of 

the banking service in a traditional summer fill and winter withdrawal pattern, if the customer 

wishes to do so.  (Id.)    Finally, the idea that use of the Equitable Method will cause customers 

to leave transportation service, espoused by Staff and cited in the ALJPO, is unsupported by any 

study [CITE]  and is therefore not a sufficient basis for rejecting the Equitable Method.   

For these reasons, AIC’s proposal to recover 50% of its storage costs through a 

Deliverability Charge, and the other 50% through a Capacity Charge should be accepted. 
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T. Exception 20: ALJPO SECTION XI, “Proposed Small Volume 
Transportation Program”, Subsection f, “Commission Conclusion” 
(ALJPO, pp. 265-67.) 

 In the Proposed Order, the statement is made that “some of the parties” are suggesting 

the issue of a retail gas choice program not proceed further in light of the ORMD report pursuant 

to Section 19-130 of the Act.  The Proposed Order suggests it would be contrary to both the 

letter and the spirit of Section 19-130 to use that statute as a reason not to advance competition in 

Illinois.  (ALJPO, p. 265.)  The Proposed Order goes on to require workshops over a six month 

period and a tariff filing 45 days thereafter.  (ALJPO, p. 266.)  

1. Ameren Illinois strenuously opposes filing of a tariff within 45 days of the 
conclusion of the workshops.   

While the six month period of time may be sufficient to identify and debate operational 

issues or address any needed consumer protections, to then develop and implement the retail gas 

program will take considerable time, effort, and resources.  As Ms. Seckler testified, electronic 

document interfaces, customer education, billing systems, and related hardware and software 

programs need to be developed.  (Ameren Ex. 35.0, p.13.)  In addition, switching mechanisms 

and enrollment processes must be developed.  (Id.)  AIC would also have to develop detailed 

procedures regarding the release of pipeline capacity and storage assets.   (Id.)   In workshops, all 

of this will be discussed, however, there is no basis in the record to support a conclusion a retail 

gas choice program can be up and running 45 days after the end of the workshop.  Furthermore, 

while AIC may be able to make the necessary modifications to its billing systems in the 

timeframe presented, there may be other unknown obstacles that could impede the roll out of a 

successful retail gas choice program.  (Ameren Ex. 52.0, p. 7.) 

The Commission should realize workshops, a possible retail gas choice program, and the 
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ORMD report are not mutually exclusive of each other.  It bears repeating, workshops are 

acceptable and a later to be filed tariff for the purpose of implementing a retail gas choice 

program might be acceptable.  What would not be acceptable or prudent, is to have Ameren 

Illinois implement a retail gas choice program where there is no customer interest or have in 

place a program that is materially altered or even terminated (though this is not likely) in light of 

the Commission’s conclusions provided for in the ORMD report.  The ALJPO recognizes the 

breadth of these concerns as demonstrated by its second and third full paragraphs at page 266.  

What seems to be at odds with these paragraphs is the conclusion that a tariff be filed at the 

conclusion of the workshops. 

First, it is imperative the Commission find that there is legitimate interest by residential 

and small commercial customers for a retail gas choice program.  Certainly, there has been 

limited interest in some of the northern gas utilities; there has been no request by a customer or 

customer group for such a program in Ameren Illinois, and only two alternative retail gas 

suppliers have expressed an interest in such a program in the Ameren Illinois service territory.  

Per RGS’ claim there are less than 300,000 customers taking retail gas from an ARGS in 

northern Illinois, and the vast majority is in Nicor’s service territory.  (RGS Br. 2.)  This is but a 

fraction of the customers who are eligible.   In our judgment, it would be premature to assume 

Ameren Illinois should proceed with a retail gas choice program at the end of the workshops, not 

just for the reasons stated above, but implementing a program will cost money and resources.  If 

the money and resources are being expended for a  program for which there is no material 

interest, or may later be flawed or need to be altered based on the report that stems from the 

Section 19-103 requirement, customers will bear the responsibility of these costs with, perhaps, 

little benefit. 
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Instead, the prudent course of action would be for the Staff to prepare a report for the 

Commission summarizing the workshop process and providing the Staff’s recommendation as to 

the nature and extent, if any, for a retail gas choice program to be implemented in the Ameren 

Illinois service territory.  This recommended approach will provide the Commission with better 

direction and information as to what next steps should be made by Ameren Illinois with regard to 

a retail gas choice program. 

2. The ALJPO should make clear that AIC must be able to recover the cost of a 
Retail Gas Choice Program 

Notably absent from the Commission conclusion portion of the Proposed Order is any 

acknowledgement that Ameren Illinois should be able to recover its prudently incurred costs and 

expenses.  Ameren Illinois stated this as a precondition to the pursuit of any retail gas choice 

program from the very beginning.  (Ameren Ex. 35.0, p. 11.)  No party objects to such a 

conclusion including the proponent of the retail gas choice program, RGS.  The issue of cost 

recovery should also be an issue in the workshop process. At the very least, the Commission 

should acknowledge it will allow the recovery of reasonable and prudent cost and expenses 

resulting from the workshop processes, if ordered, and any retail gas choice program that may be 

filed.  

U. Exception 20: Technical Correction 

AIC proposes the following technical correction.  In Appendix C Page 5 of 12, in column 

(b), the amounts shown for Company Rebuttal Rate Base on lines 17 and 18 are incorrect.  The 

correct amount for line 17 Customer Advances should be (12,799) rather than (128) and the 

correct amount for Accumulated Deferred Income Taxes should be (327,757) rather than 
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(340,428).  The corrections are offsetting with no change required for the Rate Base total shown 

in column (b) at line 23. 
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