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INTERIM ORDER 

 
By the Commission: 
 
I. PRELIMINARY MATTERS 
 
 On October 12, 2011, the Illinois Power Agency purportedly filed1

 

 a 
memorandum and analysis of proposed contracts between Chicago Clean Energy, Inc. 
(“CCE”) and Ameren Illinois Company d/b/a Ameren Illinois (“AIC”) and between 
Chicago Clean Energy, Inc. and Northern Illinois Gas Company (“Nicor”) with the Illinois 
Commerce Commission (“Commission”) pursuant to the provisions of Illinois Public Act 
97-0096.  The Commission entered an initiating order on November 2, 2011 setting this 
matter for hearing on November 14, 2011. 

 Petitions for leave to intervene were filed by the Illinois Power Agency (“IPA”), 
the People of the State of Illinois (“AG”), Nicor, AIC, and the Citizens Utility Board 
(“CUB”).  A public hearing as required by Public Act 97-0096 was held on November 14, 
2011.  Written Responses were filed by the Staff of the Commission, CUB, CCE, Nicor 
and the AG.  Replies were filed by AIC, Nicor, and CCE. 
 
 A Proposed Interim Order was served on the parties.  The briefs on exceptions 
filed by CCE and Staff were fully considered in the development of this Interim Order. 
 

                                            
1 The Illinois Power Agency sent its memorandum and report to the Executive Director and General 
Counsel of the Commission. The Commission does not consider this to be a proper filing with the 
Commission in accordance with 83 Ill. Adm. Code 200. 
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II. BACKGROUND AND AUTHORITY 
 
 In this proceeding the Commission is directed to approve a return on equity 
under the sourcing agreement comprised of the clean coal substitute natural gas 
("SNG") brownfield facility’s actual cost of debt, including mortgage-style amortization, 
and a reasonable return on equity. 
 

Section h-3(1) B provides in part: 
 
In determining the return on equity, the Commission shall select a 
commercially reasonable return on equity taking into account the return on 
equity being received by developers of similar facilities in or outside of 
Illinois, the need to balance an incentive for clean-coal technology with 
the need to protect ratepayers from high gas prices, the risks being borne 
by the clean coal SNG brownfield facility in the final draft sourcing 
agreement, and any other information that the Commission may deem 
relevant. The Commission may establish a return on equity that varies 
with the amount of savings, if any, to customers during the term of the 
sourcing agreement, comparing the delivered SNG price to a daily 
weighted average price of natural gas, based upon an index. The Illinois 
Power Agency shall recommend a return on equity to the Commission 
using the same criteria. Within 60 days after receiving the final draft 
sourcing agreement from the Illinois Power Agency, the Commission shall 
approve the rate of return for the clean coal brownfield facility. Within 30 
days after obtaining debt financing for the clean coal SNG brownfield 
facility, the clean coal SNG brownfield facility shall file a notice with the 
Commission identifying the actual cost of debt.  
 

III. DESCRIPTON OF SNG PROJECT 
 
 The QSI consulting, Inc. (“QSI”) group was retained by the IPA to provide an 
analysis of return on equity for this project.  QSI describes the project: 
 

The Chicago Clean Energy project has the stated purpose of providing 
Chicago area gas customers with clean Synthetic Natural Gas (SNG) 
produced from local feedstock.  Chicago Clean Energy proposes to place 
its project on a brownfield site (former LTV Steel Coke Plant) located at 
11600 Burley Avenue in south Chicago.  The facility will convert feedstock 
into SNG using a process with outstanding emissions performance 
including 90% capture of the CO2 that would otherwise be emitted by the 
facility. 
 
In its case study, Chicago Clean Energy uses a mixture of 50% coal and 
50% coke to produce 126 million standard cubic feet per day (MMscfd) of 
SNG using proven General Electric gasification technology, but the facility 
will be designed to operate across a wide range of coal/coke blends to 
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meet the dual objectives of providing competitively priced energy to 
consumers and develop the State’s coal and petroleum coke resources.  
The project includes gas processing and treatment to remove undesirable 
components and compression to deliver pipeline quality SNG at the 
appropriate pressure to Chicago City Gate.  Water usage would be 
minimized through re-use of recovered water onsite; make-up water would 
be drawn from the Calumet River.  Electricity would be generated onsite 
through the recovery of waste heat to meet Chicago Clean Energy’s 
normal power demand; a connection to Exelon would provide make-up 
power when needed, plant start-up power needs and a way to export 
surplus power when it is available.  Other ancillary utilities and 
infrastructure would also be provided as part of the core facilities. 

 
IV. COMMERCIALLY REASONABLE RETURN ON EQUITY (“ROE”)2

 
 

A. IPA’s Position 
 
The IPA notes that it is required to submit to the Commission a recommendation 

of an appropriate return on equity associated with the SNG facility proposed to be 
developed by CCE.  The IPA states that in the absence of comparables or proxy 
companies, it examined the authorized rates of return on equity for a large set of 
regulated electric and natural gas utilities.  The IPA indicates that it has determined that 
an appropriate “base” return on equity to be captured in the SNG base price of the 
sourcing agreement for the SNG project is no more than 9%.  The IPA further indicates 
that the overall return on equity will be a sum of two components, the “base” return on 
equity and additional returns on equity that the company will earn from efficient 
operations, favorable natural gas prices and production of additional outputs. 

 
The IPA notes that in many regards the SNG project is a potentially less risky 

investment than electric and natural gas utilities. 
 
The IPA offered the following formula to show the relationship: 
 
Realized ROE="Base" ROE(Subsections (h-3)(1)(B)) + 50% *(Chicago 
City-gate price-SNG price) 
 
The IPA states that the complicating factor is that investors are motivated by the 

expected “Realized ROE” and not the lower “Base ROE” to be established by the 
Commission.  According to the IPA if the Commission were to set a return on equity for 
the SNG Price at a commercially viable level, while ignoring the above equation, the 
SNG Project may earn significantly more than what is needed to attract investors and 
the SNG price may be too high to satisfy utility customers, as well as harm consumers. 

 
                                            
2 Positions of parties are determined from submissions and not from evidentiary hearings. Unlike the 
Indiana proceeding on which many conclusions were drawn from in the QSI report, the Commission does 
not have the benefit of an evidentiary record that includes testimony, exhibits, and cross-examination.  
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B. Staff’s Position 
 
 Staff asserts that the ultimate return on equity that CCE’s investors can expect to 
earn is highly speculative, as there is an immense number of variables and 
assumptions involved in attempting to forecast a future outcome.  Staff argues that the 
Commission should focus on the return on equity provided by the equity portion of the 
capital recovery charge when applied to the sales volume established in the sourcing 
agreement, in other words, the “Base ROE” rather than the ultimate return on equity 
CCE may expect to earn.  Staff asserts that establishing a commercially reasonable 
Base ROE would balance an incentive for clean-coal technology with the need to 
protect ratepayers from high gas prices as required by the Public Act. 
 
 Staff argues that the equity investment in the Project exhibits characteristics 
similar to convertible securities, which in exchange for a lower contract rate of return, 
provide investors with the option of converting a debt or preferred stock security into a 
common equity security; both essentially offer a contracted payment with the potential 
for greater upside.  Staff continues stating that since a convertible security would 
provide a contractual return below that of non-convertible debt for the same underlying 
project, the ROE in this proceeding should be lower than the non-convertible debt for 
the Project.  Since the 4.44% pre-tax return resulting from the application of the equity 
portion of the capital recovery charge to the sales volume established in the sourcing 
agreement is less than the 7.25% cost of debt contemplated in the Brattle Group’s 
analysis, Staff believes a pre-tax Base ROE of 4.44% is reasonable.  
 
 Staff recommends that the Commission use the following equation to derive the 
proper equity portion of the capital recovery fee should it approve, for pricing purposes, 
a contract volume other than 42,064,500 MMBtu, by entering the X input and solving for 
Y: 

.
X

 = Y %44.4707,467,881$ ×
 

where Y ≡ the equity portion of the capital recovery fee (in $ per MMBtu); and 

 X ≡ the contract volume approved for pricing purposes (in MMBtu). 

 
C. CCE's Position 

 
CCE notes that in the final draft sourcing agreement submitted to the 

Commission by the IPA, this base rate of return for the equity investor is embedded in 
the capital component of the rates to be charged. It also was reflected in the November 
10, 2011 submittal by CCE to the Commission.  CCE further notes that the capital 
component of the price to be charged by a clean coal SNG brownfield facility is 
described in the Act as a “cost of debt” plus a “reasonable return on equity.”  According 
to CCE, Schedule 5.2A of the sourcing agreement specifies how this calculation is to be 
operationalized: 
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Final Capital Cost = Actual Cost of Debt + Commission-Approved Rate of 
Return [all values $/MMBtu] 

 
CCE states that the actual cost of debt is a function of the following values to be 

established by the Commission: Commission-Approved Capital Costs, Base Case 
Interest Rate, Base Case Debt Percentage, and Base Case Debt Term. CCE further 
states that per the terms of the sourcing agreement, the Actual Interest Rate and Actual 
Cost of Debt are to be confirmed by the Commission at the time of financial close for 
the CCE facility, at which time they are to be incorporated into the schedule. 
 

CCE asserts that the yearly cost of debt shown is divided by a fixed amount of 
42,064,500 MMBtu to derive the “Actual Cost of Debt” on a per-MMBtu basis. CCE 
further asserts that the value for Commission-Approved Capital Costs is inclusive of 
Direct and Indirect Costs (including Engineering and Management), Owner’s Costs, 
Financing Costs (prior to commercial operations), Contingency & Escalation, Additional 
Contingent Equity, and Initial Inventories, but not the CPRA Commitment Amount.  CCE 
argues that the Commission-Approved Rate of Return is to be a single $/MMBtu value, 
which is to be set during this Commission process, and fixed for the entire term of the 
sourcing agreement.  CCE states that the revised version of Schedule 5.2A which was 
submitted by CCE to the Commission on November 10, 2011 contains the values for 
each row in the table that CCE now seeks approval from the Commission.  CCE says 
all of the values are necessarily tied together as a single package, as shown in the CCE 
Cash Flow Model which was provided to Staff on October 19, 2011.  CCE is seeking 
approval for the $0.93/MMBtu base return on equity, while committing to lock in the 
approved capital costs and the maximum level of leverage (debt %) on those capital 
costs.  
 

CCE notes that if it were to achieve lower cost financing (such as a Federal Loan 
Guarantee), this structure would allow for that lower cost of debt to be directly passed 
along to consumers by lowering the SNG base contract price. CCE states that on 
October 18, 2011, the IPA submitted to the Staff a report entitled “Chicago Clean 
Energy Coke/Coal Gasification to SNG Project: Analysis of Return on Equity” (the “IPA 
Report”). The IPA Report recommends that the “base” return on equity be no higher 
than 9% for the CCE project, while recognizing that the Commission might set the base 
return higher, if it sought to advance additional policy considerations.  
 

CCE submitted reports from the Brattle Group that conclude that CCE’s base 
return on equity would be in the range of 2.1%-5%, less than the upper bound of 9% 
recommended in the IPA Report.  Further, CCE notes the Brattle Group reports used a 
model-based approach to evaluate the reasonableness of the rate of return for CCE 
using the criteria specified in the Act: “a commercially reasonable return on equity 
taking into account the return on equity being received by developers of similar facilities 
in or outside of Illinois, the need to balance an incentive for clean-coal technology with 
the need to protect ratepayers from high gas prices, the risks being borne by the clean 
coal SNG brownfield facility.” 
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D. AG’s Position 

 
The AG addresses the proposed return on equity associated with the SNG 

Facility proposed to be developed by CCE (“the SNG facility”), pursuant to the Act. The 
AG notes that the Commission must select a “commercially reasonable return on 
equity,” taking into account certain criteria as well as balancing incentives with certain 
ratepayer protections.  220 ILCS 5/9-220(h-3)(1)(B).  

 
In essence, the AG agrees generally with the methodology and analysis in the 

QSI Report, but wants to emphasize the limited

 

 downside risk to the SNG Facility in 
having a secure, known, and guaranteed customer base and revenue for 30 years. In 
contrast, the AG says ratepayers face significant price risk under the must take 
provisions once the consumer reserve account is exhausted.  Additionally, the AG 
notes that the SNG facility maintains an opportunity to earn more than the authorized 
base return on equity.  In fact, according to the AG, the QSI Report describes this law 
as providing the owners of the SNG facility an opportunity to earn more than the 
authorized base return on equity.  The AG continues, noting that the QSI Report goes 
on to add that “the statutes provide no upper bound on the SNG Project’s potential 
earnings.”  

 The AG argues that the SNG Facility is entitled to earn a fair return on the 
prudent and reasonable investment.  As such it is a well established principle that a 
firm’s return on equity must be comparable with firms that have comparable risk. While 
granting the SNG facility with a fair return on equity, however, the AG asserts the 
Commission must also protect ratepayers from higher gas prices as described under 
Section 9-220 (h-3)(1)(B) of the Act. As stated in the Illinois Appellate Court: 
 

The Commission has the responsibility of balancing the right of the utility’s 
investors to a fair rate of return against the right of the public that it pay no 
more than the reasonable value of the utility’s services.  While the rates 
allowed can never be so low as to be confiscatory, within this outer 
boundary, if the rightful expectations of the investors are not compatible 
with those of the consuming public, it is the latter which must prevail. 
 

Camelot Utilities, Inc. v. Illinois Commerce Comm’n (1977), 51 Ill. App. 3d 5, 10, 
365 N.E.2d 312, 8 Ill. Dec.74. 
 

The AG respectfully requests that the Commission consider its comments as well 
as the methodology and analysis conducted in the QSI Report when determining the 
return on equity in this case. 
 

E. Nicor’s Position 
 

Nicor understands that “return on equity” in the context of the sourcing 
agreement is synonymous with what, from a project finance perspective, would be 
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referred to as the internal rate of return on equity for the CCE project.  For example, if 
the Commission were to adopt an “x.xx%” return on equity in this proceeding, CCE 
would earn a cumulative x.xx% rate of return on the initial equity capital investment by 
the end of the life of the project and the capital cost recovery charge contained in the 
sourcing agreement would be set at a level to achieve that result.  Nicor states that over 
the project’s life, the internal rate of return typically will begin as a negative number, rise 
to zero percent at a point during the project life and will then rise to x.xx% by the end of 
the project life. Therefore, Nicor says equity investors can be expected to receive a 
return of their initial investment when the internal rate of return equals zero, which is 
also known as the simple payback period.  Nicor asserts that projects with shorter 
simple payback periods are also viewed as less risky than those with longer simple 
payback periods.  Nicor believes these principles should be kept in mind as the 
Commission evaluates the return on equity for the CCE project. 
 

Nicor notes that Public Act 97-0096 entitles CCE to an annual escalation factor 
for operation and maintenance costs and for recovery of subsequent capital 
expenditures caused by changes in law and for new taxes that may be imposed. Nicor 
submits that these automatic price adjustment features make the CCE investment less 
risky than a typical utility operation that does not recover increased costs other than 
through a rate case proceeding. 
 

Nicor notes that a gas utility generally is “at risk” when it makes capital 
expenditures for new utility property, plant and equipment (“PP&E”).  Nicor says it is 
only after the capital expenditure has been made, a rate case proceeding has been 
concluded and the utility has demonstrated the PP&E is used and useful that the capital 
expenditure is included in the utility’s rate base.  Nicor submits that CCE’s investment is 
less risky than a gas utility’s investment in new PP&E because Public Act 97-0096 
provides CCE assurance in advance of construction that the approved levels of capital 
expenditures for its clean coal SNG brownfield facility will be entitled to rate recovery 
once the facility is in service. 
 

F. AIC’s Position 
 

AIC did not submit comments but did file reply comments.  Essentially, AIC 
expressed a concern that a statement made by Nicor could be misinterpreted.  AIC 
argues that it is not always the case that the automatic recovery of some subset of a 
firm's costs results in less risk.  AIC suggests that risk can be affected by a host of 
factors and suggests that even an assumed recovery of certain costs has no bearing on 
a fair rate of return. 

 
G. CUB’s Position 

 
CUB notes that the IPA has recommended that “in the absence of accurate 

forecasts for the price of natural gas over a 30-year horizon, but considering the 
expressed legislative intent to promote clean-coal technology and other considerations 
mandated by Section 9-200(h-3)(1)(B), the ‘base’ return on equity should be no higher 
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than 9%.”  CUB agrees with the IPA’s recommendation and urges the Commission to 
select a base return on equity no greater than 9%.  For any company, the return on 
equity is the return that investors require to choose an investment in one investment 
options (such as the SNG Project) over other available investment options.  CUB states 
that the SNG Project, just as any regulated public utility, needs to attract investors in 
order to maintain access to capital on reasonable terms.  As a result, CUB says the 
SNG Project is entitled to the opportunity to earn a fair return on the prudent and 
reasonable investment that is commensurate with the returns earned by other firms of 
comparable risk. 
 

CUB asserts that the Commission’s task, therefore, is to ensure that the cost of 
equity capital used to develop rates compensates investors for their investment risk, 
while assuring that customers do not pay an excessive or unreasonable return in those 
rates.  A return which accomplishes both objectives can only be based on an evaluation 
of the relative riskiness of the regulated company. 
 

CUB argues that for an investor, “risk” is the probability that an investor will not 
receive a sufficient return on their investment, such that investors will only assume 
additional risk if they can expect to receive higher rates of return in exchange.  CUB 
states that low risk investments require lower rates of return to entice investors, and as 
a result, in general, entities such as publicly-regulated utilities are considered less risky 
than other firms in the economy.  CUB claims that similar to the SNG Project, publicly-
regulated utilities have a relatively unique status because they have exclusive franchise 
rights to provide utility service in their service territories.  In exchange, their rates are 
regulated by public utility commissions like the Commission.  CUB says this structure 
affords utilities the opportunity to earn a fair return on their prudent and reasonable 
investment that is commensurate with the returns earned by other firms of comparable 
risk, as established by the Hope and Bluefield decisions. 
 

CUB points out that as noted by QSI, the SNG Project is ensured of a secure 
customer and secure revenue stream which are perfectly matched up with the 
anticipated economic life of the facility and pay-back horizon of the project.  CUB also 
states that the Act also provides for a “generally supportive environment,” including the 
right to recover prudently incurred costs or reduced revenue resulting from any new or 
amendatory legislation or regulation. 
 
 CUB argues that this stability in operations will serve to lower the perceived risk 
in investing in the SNG Project within the financial community from which the SNG 
Project must obtain capital.  In fact, in contrast to public utilities, the SNG Project 
arguably enjoys even greater statutory advantages. CUB asserts that utility investments 
are still subject to some degree of risk; utilities often cite the after-the-fact prudence 
review as a risk to their ability to recover their investments.  CUB supports the 
conclusions of the QSI Report that:  (1) in general, the maximum awarded and 
requested returns on equity for natural gas utilities is below that of electric utilities; and 
(2) the most determinative factor in the SNG’s Project realized return on equity will be 
the price of natural gas.  CUB argues that it is against this backdrop that the 
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Commission must select a return on equity that protects customers from higher gas 
prices. (220 ILCS 5/9-220(h-3)(1)(B))  As noted by the Illinois Appellate Court, the 
Commission has the responsibility of balancing the right of the utility’s investors to a fair 
rate of return against the right of the public that it pay no more than the reasonable 
value of the utility’s services.  CUB says while the rates allowed can never be so low as 
to be confiscatory, within this outer boundary, if the rightful expectations of the investors 
are not compatible with those of the consuming public, it is the latter which must prevail. 
 

Under these circumstances, CUB agrees with QSI and the IPA that it would be 
prudent to select a base return on equity of no higher than 9% in the absence of 
accurate forecasts for natural gas prices but within the Act’s requirements to promote 
clean coal technology.  CUB believes the Commission should strike a reasonable 
balance between the protection of utility customers from unnecessary costs and higher 
prices and investor expectations and the commercial viability of the SNG Project.  

 
H. Commission Conclusion 
 

 The Commission finds itself in novel territory.  The Public Act charges the 
Commission to set a return on equity taking into account “the return on equity being 
received by developers of similar facilities in or outside of Illinois, the need to balance 
an incentive for clean-coal technology with the need to protect ratepayers from high gas 
prices, the risks being borne by the clean coal SNG brownfield facility in the final draft 
sourcing agreement, and any other information that the Commission may deem 
relevant.  The Commission may establish a return on equity that varies with the amount 
of savings, if any, to customers during the term of the sourcing agreement, comparing 
the delivered SNG price to a daily weighted average price of natural gas, based upon 
an index.” 
 
 However, the Commission is unable to set a return on equity in any fashion 
approaching its normal method of setting a return on equity.  That is, in the context of a 
rate case with parties submitting testimony and exhibits, offering up expert witnesses 
for cross-examination and a proper briefing schedule.  The approach offered by the 
Public Act restricts the ability of the Commission to properly analyze and set a return on 
equity.  Parties have noted, and the statute allows, the Commission to look outside of 
Illinois for relevant information.  The Commission notes that Indiana has a similar 
project under review proposed by the same parent company as is involved here 
(Leucadia).  Indiana apparently has undergone a several month proceeding wherein 
parties were able to properly assess the project and its attributes.  (Cause No. 43976 
before the Indiana Utility Regulatory Commission).  Illinois has not had that luxury under 
the deadlines imposed by the statute. 
 

Notwithstanding the inability of the Commission to examine the issue of return on 
equity at length and in its usual fashion, the Commission will fulfill its statutory duty and 
set a return on equity as required.  The Commission notes that the proposed returns on 
equity proffered in this docket include the IPA's recommendation of no more than 9%, 
Staff's recommended pre-tax Base ROE of 4.44%, and CCE's suggestion its base 
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return on equity would be in the range of 2.1%-5%.  The Commission concludes that 
Staff’s recommendation of 4.44% should be adopted.  Staff utilizes CCE’s 
$0.93/MMBtu base return on equity to develop at a dollar return of $39.12 million.  A 
dollar return on $881.5 million would produce a base pre-tax rate of return on equity of 
4.44%.  The Commission is of the opinion that a commercially reasonable base return 
on equity for purposes of this proceeding is 4.44%.  However, the Commission 
emphasizes that this represents only the "base" return on equity.  CCE presented 
evidence showing that CCE might earn substantially more than a 4.44% rate of return 
from sales of SNG and other products to customers other than AIC and Nicor and 
through retaining a portion of any difference in Chicago City Gate gas prices and the 
cost of CCE-produced gas. 
 

Pursuant to Section 9-220(h-3)(1)(B) of the Act, the Capital Development Board 
is required to submit a reasonable range of operations and maintenance costs to be 
recovered under the sourcing agreement, and CCE is required to submit its own 
estimate of such costs. In the event that CCE’s estimate falls within the Capital 
Development Board’s range, this Commission is to adopt CCE’s estimate. The Capital 
Development Board has determined that a reasonable range of operations and 
maintenance costs is from $74,000,000 to $111,000,000. CCE has estimated these 
costs to be $84,018,452. CCE’s estimate, falling as it does squarely within the range 
deemed reasonable by the Capital Development Board, is adopted. 
 
V. FINDINGS AND ORDERING PARAGRAPHS 
 
 The Commission, having reviewed the entire record, is of the opinion and finds 
that: 
 

(1) Nicor and AIC are Illinois corporations and are public utilities as defined in 
Section 3-105 of the Public Utilities Act ("Act"); 

 
(2) Chicago Clean Energy LLC is a facility operator as defined in Public Act 

97-0096; 
 
(3) the Commission has jurisdiction over the parties hereto and the subject 

matter hereof; 
 
(4) the recitals of fact and conclusions reached in the prefatory portion of this 

Order are supported by the record and are hereby adopted as findings of 
fact; 

 
(5) as required by Section 9-220(h-3)(1)(B) of the Act, a commercially 

reasonable base rate of return on equity should be set at 4.44%; 
 
(6) as required by Section 9-220(h-3)(1)(B) of the Act, operations and 

maintenance costs recoverable under the sourcing agreement should be 
$84,018,452. 
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 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the 
commercially reasonable base rate of return on equity required by Public Act 97-0096 is 
hereby set at 4.44%. 
 
 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that 
operations and maintenance costs recoverable under the sourcing agreement are 
hereby set at $84,018,452. 
 
 IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is not final; it is not 
subject to the Administrative Review Law. 
 
 By order of the Commission this 7th day of December, 2011. 
 
 
 
 (SIGNED) DOUGLAS P. SCOTT 
 
 Chairman 
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