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BRIEF ON EXCEPTIONS OF 

THE CITIZENS UTILITY BOARD  

 
 The Citizens Utility Board (“CUB”), pursuant to Section 200.830 of the Rules of Practice 

of the Illinois Commerce Commission (“ICC” or “Commission”), 83 Ill. Admin. Code Section 

200.830, and pursuant to the briefing schedule established by the Administrative Law Judges in 

their November 15, 2011 Proposed Order, (“PO”), files its Brief on Exceptions and exceptions 

language on the issue of Implementation of a Gas Retail Choice Program.  CUB’s position on all 

other issues appears in the joint Brief on Exceptions of the People of the State of Illinois (“AG”), 

CUB and AARP. 

Exception No. 1: 
 

IMPLEMENTATION OF GAS RETAIL CHOICE PROGRAM 
 

The Proposed Order determines that workshops should be initiated within 60 days of the 

final order in this proceeding “to develop and implement a mass market natural gas choice 

program.”  PO at 266.  The PO further concludes the following regarding the scope of the 

workshops: 

The Commission finds it appropriate therefore, to direct Staff to 

host workshops on the issue of whether an SVT is appropriate for 
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the AIC service territories, with the issues to be covered including 

those addressed by the parties, which appear to include: whether 

there would be any benefit to customers from such a program, 

whether the costs of implementing such a program would be 

reasonable, whether there is utility support for the competitive 

market, will there be full utility cost recovery for the utility, and a 

properly adjusted price-to-compare.   
 
Id.  CUB takes issue with several of the PO’s conclusions on this issue.   

First, while CUB does not object to the concept of a workshop process to vet concerns 

and potentially resolve issues, the timing of it should not be so aggressive.  What the PO 

envisions is no small enterprise; there are significant issues to be discussed in the workshops and 

many parties involved.  Additionally, CUB agrees with Ameren that it is pre-mature to assume 

that a workshop process could adequately address all the issues prescribed by law for review in 

the Office of Retail Marketing and Development (“ORMD”) process.  Ameren Init. Br. at 191.  

For this reason, CUB agrees with Ameren and Staff that it would be preferable to postpone 

workshops until the ORMD process has been initiated, so that the two processes are more 

aligned.  Staff Init. Br. at 166-67, citing 220 ILCS 5/19-130; Ameren Init. Br. at 191.  A longer 

“grace period” would benefit the parties – especially the consumer and government organizations 

like CUB, the Attorney General, AARP and Commission Staff who each have very limited 

resources – in preparing for the conduct of workshops.  Thus, the Commission should postpone 

the initiation of workshops until 180 days after the Final Order in this proceeding is issued, 

which represents a more reasonable time frame.  The workshop process could then align more 

closely with the ORMD process. 

Second, and more importantly, CUB objects to the Commission’s conclusion directing 

Ameren to automatically file tariffs within 45 days of the conclusion of the workshops 

“regardless of whether consensus is developed.”  Id.  It is illogical to demand that tariffs be 

automatically filed at the end of the workshops, considering the threshold issue identified by the 
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PO is “whether an SVT is appropriate for the AIC service territories.”  PO at 266.  If the majority 

of parties conclude at the end of the workshops that SVT is not appropriate for the AIC service 

territories, then obviously the filing of tariffs is inappropriate.  Or, if the majority of parties 

conclude that there are no benefits to customers from such a program, then the filing of tariffs is 

also inappropriate.   

The PO essentially presupposes the outcome of the workshop process by forcing Ameren 

to file tariffs regardless of whether consensus is developed.  While the PO is correct that the 

Commission “has used a workshop process in numerous other instances involving both choice 

issues as well as other more complex issues,” (PO at 266), consensus is not always reached and 

often issues are not even narrowed.  Very contentious litigation could follow in the wake of 

workshops.  See, e.g., Illinois Commerce Commission on its own motion, Revision of 83 Ill. 

Admin. Code 280, ICC Docket 06-0703 (where, after several years of workshops, a very 

contentious week-long hearing with extensive cross-examination took place, and left dozens of 

issues unresolved).  A more reasonable solution would be for Staff to produce a report at the 

conclusion of the workshops that details the resolved and unresolved issues, and what level of 

consensus was achieved.  Furthermore, in addition to the workshop results, the Commission 

should have the benefit of the results of the ORMD report to make the necessary determinations 

regarding opening up gas choice in Ameren’s territory.  The Commission could at that point 

determine whether it should direct Ameren to file tariffs to impose a gas choice program. 

Third, CUB agrees with Ameren that although the RGS proposal should be introduced in 

the course of the workshops, it should not be given any more weight than any other proposal.  

Ameren Reply Br. at 98.  Each party will likely have its own view of what is a properly designed 

program gas choice program and those views and proposals should be given equal weight.  



4 
 

Furthermore, as CUB argued in its Initial Brief, CUB believes participants should first develop a 

comprehensive issues list at the start of the workshops which, at a minimum, should address 

necessary consumer protections and customer education programs in Ameren’s service territory, 

as well as utility cost recovery for implementation expenses.  CUB Init. Br. at 2, citing RGS 

Cross Ex. 9 (CUB’s Response to RGS-CUB 3.01).  To make its intentions to create a fair and 

balanced process, the Commission should explicitly include this direction regarding workshops 

in its final order. 

 For the foregoing reasons, CUB requests the Commission adopt the following language 

on pages 265-67 of the Proposed Order: 

The Commission notes that it has long had a policy favoring 

competition in energy markets, and the Commission believes that 

customers will generally benefit from being given the opportunity 

to participate in a well-designed competitive market.  The 

Commission also recognizes that the Act also generally supports 

competition in the market, and that the Commission has 

consistently advanced this view.  In this proceeding, the 

Commission is presented with RGS and ICEA urging it to continue 

further down the road toward competitive markets by bringing 

customer choice to AIC's residential and small commercial 

customers, while Staff, CUB, and AIC suggest the Commission 

take a slower approach and await the report from the ORMD, 

which will apprise the Commission on the state of competition in 

Illinois' gas and electric markets, as well as barriers to retail 

competition.   

 

The Commission is troubled however, when some of the parties 

suggest that this issue not proceed any further in this docket, and 

that this issue be addressed following the filing of the ORMD 

report.  The Commission notes that the evidence presented in this 

docket on the ORMD process appears minimal merits serious 

consideration, with a suggestion by Staff witness Rearden that the 

report may not be concluded until the middle of 2013, and his 

indication that he is not sure that Staff will even participate. 

 

The Commission does not agrees with the argument that the report 

from ORMD pursuant to Section 19-130 of the Act should be a 

prerequisite for development of a mass market natural gas choice 
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program.  The Commission finds the language of Section 19-130 

to be pro-competition, noting that Section 19-130 appears to 

presume that there should be competitive markets in Illinois, with 

an apparent mandate to the ORMD to identify barriers to the 

development of those competitive markets and propose solutions to 

eliminate those barriers.  The Commission believes it would be 

contrary to both the letter and the spirit of Section 19-130 to use 

that section as a reason not to advance competition in Illinois, and 

we decline to read the section in that manner.  In the Commission's 

view, initiation of a workshop process to develop and implement a 

mass market natural gas choice program is entirely consistent with 

Section 19-130, and in no way conflicts with its intent or impinges 

upon the ORMD report process that it envisions however, the 

Commission agrees with Staff, Ameren and CUB that a longer 

“grace period” would benefit the parties – especially the consumer 

and government organizations like CUB, the Attorney General, 

AARP and Commission Staff who each have very limited 

resources – in preparing for the conduct of workshops.  Thus, the 

initiation of workshops should be postponed until 180 days after 

the Final Order in this proceeding is issued, which represents a 

more reasonable time frame.  The workshop process could then 

align more closely with the ORMD process.  While the 

Commission recognizes that any process, including a workshop, 

could be beneficialwill take time, the process should not be rushed 

to accommodate RGS’ timetableCommission believes that this 

issue would best be addressed by commencing the workshops 

sooner, rather than later.  The Commission acknowledges that 

there may be some overlap between the conducting of the 

workshops and the preparation of the ORMD report; however, the 

Commission suggests the parties may find some synergies 

available between the two. 

 

The Commission finds it appropriate therefore, to direct Staff to 

host workshops on the issue of whether an SVT is appropriate for 

the AIC service territories, with the issues to be covered including 

those addressed by the parties, which appear to include: whether 

there would be any benefit to customers from such a program, 

whether the costs of implementing such a program would be 

reasonable, whether there is utility support for the competitive 

market, will there be full utility cost recovery for the utility, and a 

properly adjusted price-to-compare.  The Commission recognizes 

that there will most certainly be other issues that arise during the 

workshop process, and the Commission encourages the parties to 

fully explore these issues.  This workshop process is open to all 

interested stakeholders and should include participation by Staff, 

including the ORMD. 
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The Commission recognizes that it has used a workshop process in 

numerous other instances involving both choice issues as well as 

other more complex issues.  The Commission is of the opinion that 

a workshop process provides flexibility and open access to all 

stakeholders to work out development and operational details for a 

choice program, to consider other examples of choice programs, 

and to debate and formulate a workable process to implement mass 

market choice for AIC customers.  The Commission expects all 

parties to work in good faith during the workshop process, and 

believes that each party involved in this proceeding has expressed 

just such intent.   

 

With regard to the timing of the workshops, the Commission finds 

that it would be appropriate for the workshop process to commence 

within sixty days of the date of this Order.  The Commission also 

finds that a workshop of six months duration should be adequate.  

The Commission believes this will give all parties a sufficient 

opportunity to identify and debate any operational issues presented 

by an SVT; and as CUB notes, to address any needed consumer 

protections.  The Commission hopes that the workshops will allow 

the parties to have a full opportunity to identify potential issues 

and reach consensus (to the extent possible).  The Commission 

therefore directs Staff to convene a workshop process within sixty 

days of this Order, with the workshop open to all interested 

stakeholders.  The workshops should have the goal of developing a 

consensus on this issue, and the workshops shall conclude with 

AIC filing proposed tariffs with the Commission for an SVT 

within 45 days of the conclusion of the workshops, regardless of 

whether consensus is developed.  The Commission recognizes that 

since consensus may not develop, AIC and any other party 

involved in the SVT proceeding may take a position either for or 

against the proposed tariffs. Because it is illogical to demand that 

tariffs be automatically filed at the end of the workshops, 

considering the threshold issue is whether an SVT is appropriate 

for the AIC service territories, the Commission will not direct 

Ameren to automatically file tariffs at the end of the workshop 

process.  A more reasonable solution would be for Staff to produce 

a report at the conclusion of the workshops that details the resolved 

and unresolved issues, and what level of consensus was achieved.  

Furthermore, in addition to the workshop results, the Commission 

should have the benefit of the results of the ORMD report to make 

the necessary determinations regarding opening up gas choice in 

Ameren’s territory.  The Commission could at that point determine 

whether it should direct Ameren to file tariffs to impose a gas 

choice program. 
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Lastly, although the RGS proposal should be introduced in the 

course of the workshops, it should not be given any more weight 

than any other proposal.  Each party will likely have its own view 

of what is a properly designed program gas choice program and 

those views and proposals should be given equal weight.  

Furthermore, as CUB argued, participants should first develop a 

comprehensive issues list at the start of the workshops which, at a 

minimum, should address necessary consumer protections and 

customer education programs in Ameren’s service territory, as well 

as utility cost recovery for implementation expenses.   
 

 
WHEREFORE, CUB respectfully requests the Commission adopt the exceptions set forth 

above. 

 
Dated: December 8, 2011     Respectfully submitted, 

        
       Julie L. Soderna    
       Director of Litigation  
       CITIZENS UTILITY BOARD 
       309 W. Washington, Ste. 800 
       Chicago, IL  60606 
       (312) 263-4282  
       jsoderna@citizensutilityboard.org 
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