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RESPONSE OF THE CITIZENS UTILITY BOARD 

TO NICOR’S MOTION TO STRIKE 

 

 Pursuant to Section 200.190 of the Illinois Commerce Commission's (“ICC” or 

“Commission”) Rules of Practice, 83 Ill. Admin. Code 200.190, and the schedule established by 

the Administrative Law Judges (“ALJs”) at the November 10, 2011 status, now comes the 

Citizens Utility Board (“CUB”), by and through its attorneys, to respond to the Motion to Strike 
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of Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor”), filed on November 14, 

2011, (“Motion”).  The Motion erroneously asserts that certain portions of the testimony of 

CUB witness Mierzwa should be stricken as not responsive to the Company witnesses’ rebuttal 

testimony.  The Motion should be denied because Mr. Mierzwa’s rebuttal testimony does not 

raise any new issues: it is relevant and probative evidence proffered in direct response to claims 

in Nicor witnesses’ rebuttal testimony that Mr. Mierzwa’s recommended disallowances 

regarding the 2000/2001 winter storage withdrawal activity should be rejected.   

Nicor criticizes Mr. Mierzwa for defending his 2001 storage adjustment – an adjustment 

the Company strongly objects to – with additional testimony.  Mr. Mierzwa described Nicor’s 

manipulation of storage activity during December 2000 and January 2001 in his direct testimony 

and concluded the following: 

In Docket No. 99-0127, Nicor represented to the ICC that it had 

little ability to adjust storage withdrawals, and that storage 

withdrawals were driven by weather and operational concerns.  In 

2001, Nicor elected to reduce storage withdrawals due to the 

adverse impact of storage withdrawals on its performance under 

the GCPP. Clearly, Nicor had the ability to shift withdrawals, 

contrary to its representations to the ICC.  Therefore, annual 

storage withdrawals, the Storage Credit Adjustment, and 

subsequently Nicor’s performance under the GCPP should be 

calculated based on the Company’s initial representations 

concerning its inability to manipulate withdrawal storage 

quantities.  In addition, the adverse impact of Nicor’s decision to 

lower the storage cycle in 2001 to favor itself should not be borne 

by ratepayers. 

 

CUB Ex. 1.0 at 55:1501-10.  Mr. Effron, witness for the Attorney General, similarly concluded 

that Nicor shaped its storage injection and withdrawal pattern in 2001 to affect the benchmark, 

and “[t]he deviation from the normal pattern of withdrawals and injections was perfectly 
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consistent with the objective of reducing the magnitude of the SCA in 2001.”  AG Ex. 1.2 at 

23:13-20.   

In response to the conclusions and recommendations of Mr. Mierzwa and Mr. Effron 

regarding the 2001 storage withdrawal activity, various Company witnesses claim that the 

reduced storage withdrawals were not due to manipulation of the benchmark, but attributable to 

low storage inventory levels due to colder than normal weather in November and December 

2000.  See Nicor Ex. 5.0 at 8:141-148, 18:332–339; Nicor Ex. 7.0 at 7:113–118; Nicor Ex. 

11:231–235.  Company witnesses devoted approximately 34 pages of rebuttal testimony to 

refuting Mr. Effron’s and Mr. Mierzwa’s storage adjustments trying to convince the 

Commission that Mr. Effron’s and Mr. Mierzwa’s analysis are deficient and fail to consider all 

relevant facts.  

In supporting the adjustments he made on direct, to defend against these direct attacks by 

Nicor witnesses in rebuttal testimony, Mr. Mierzwa was compelled to present additional 

information and support for his 2001 storage adjustment.  Notably, Nicor’s Motion fails to 

recognize the context within which Mr. Mierzwa addressed the 2001 storage withdrawal in his 

rebuttal testimony.  The Commission need only examine the question and answer directly 

preceding the discussion on pages 43-45 of CUB Ex. 2.0, the testimony Nicor seeks to strike, to 

recognize the clear tie to Nicor’s rebuttal testimony.   

Q. WITH RESPECT TO THE LOWER LEVEL OF 

STORAGE WITHDRAWALS IN JANUARY 2001, WITNESS 

LABHART TESTIFIES THAT “TO UNDERSTAND THE 

POSSIBLE EXPLANATION FOR ANY DEVIATION FROM 

AN HISTORIC AVERAGE, ONE NEEDS TO HAVE A FULL 

AND COMPLETE UNDERSTANDING OF ALL THE 

CIRCUMSTANCES THAT EXISTED IN THE FIRST 

QUARTER OF 2001, ESPECIALLY IN JANUARY (AND 

PROBABLY DECEMBER 2000 AS WELL), AND THAT 
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MIGHT HAVE LED TO THESE LOWER WITHDRAWALS.  

WHAT IS YOUR RESPONSE TO WITNESS LABHART? 

 

A. I agree with witness Labhart that a full and complete 

understanding of all the circumstances that may have contributed 

to the lower withdrawals is necessary.  Unfortunately, witness 

Labhart’s examination of the issue is neither full or complete, nor 

has he examined all of the circumstances.  He has failed to 

properly examine Nicor’s contract storage inventory levels, 

rendering his analysis significantly deficient and of little value. 

 

CUB Ex. 2.0 at 42:928-43.  Mr. Mierzwa’s rebuttal testimony refutes Mr. Labhart’s and other 

Nicor witnesses’ claims regarding the driving circumstances surrounding the winter 2000-2001 

storage withdrawal activity.  Nicor did not address the perverse incentives in its direct 

testimony, but deny the existence of these perverse incentives and concocted several 

explanations for the unusual storage withdrawal activity, which compelled Mr. Mierzwa’s 

response in support of his adjustment.  Thus, the testimony does indeed “refute or respond to 

points made affirmatively in an adversary’s preceding testimony,” as required under Illinois 

law.  Motion at 4, citing Rodriguez v. City of Chicago, 21 Ill.App. 3d 623, 625-26 (1
st
 Dist. 

1974). 

The Commission's Rules of Practice require full disclosure of all relevant and material 

facts, and assembly of a complete public record.  83 III. Adm. Code 200.250, 200.340, and 

200.530; 220 ILCS 5/10-101.  Further, Illinois law provides that evidence that would otherwise 

constitute proper rebuttal evidence is not rendered improper rebuttal evidence simply because it 

could conceivably have been offered during a party’s case in chief.  Hoem v. Zia, 239 Ill.App.3d 

601, 619-20, 179 Ill.Dec. 986, 606 N.E.2d 818 (1992).  The Motion essentially assumes that 

every supporting fact or piece of evidence that supports a recommendation must be made in 

direct testimony and cannot be supplemented by additional, responsive testimony.  If this were 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993017589&pubNum=578&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993017589&pubNum=578&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
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true, the purpose of rebuttal testimony would be largely vitiated.  Mr. Mierzwa need not have 

anticipated every argument the Company may have come up with included facts to defend each 

Iof those arguments.  In its direct case, Nicor did not address the issue of the potential for 

manipulation under the GCPP with regard to storage withdrawals.  It did, however, choose to 

defend itself against the allegations of Mr. Mierzwa and Mr. Effron in its witnesses’ rebuttal 

testimonies, and Mr. Mierzwa (and Mr. Effron) properly rebutted this testimony with additional 

facts – facts that undermine the Company’s defense. 

The Motion also claims Mr. Mierzwa’s testimony on incentives was based on 

information that was available long before he filed his direct and should have been included in 

his direct testimony.  Motion at 4.  It is impossible to know, however, what the Company 

witnesses would say in their rebuttal testimony.  The events of Nov/Dec 2000 were not raised 

until Company rebuttal.  In his rebuttal testimony, Nicor witness Carpenter testifies that storage 

withdrawals were low because inventory was low and inventory was low because November 

and December 2000 were colder than normal.  Nicor Ex. 5.0 at 8:141–148.  Mr. Mierzwa then 

responds to this claim by examining the events that occurred in November/December 2000.  

This is entirely proper rebuttal.  Mr. Mierzwa did not change his original adjustment, but merely 

provided additional support for it. 

Notwithstanding the fact that expert testimony is itself evidence, (“Expert testimony is 

evidence to be considered together with all of the facts and circumstances of the case, but the 

trier of fact remains free to make an independent analysis of the facts upon which the opinions 

of the experts rest.”  State v. Sisk, 112 Ariz. 484, 485–86, 543 P.2d 1113, 1114–15 (1975)), and 

that the analyses and conclusions in his testimony are well-within Mr. Mierzwa’s expertise 

specializing in gas purchasing practices and policies for almost 20 years, his analysis is based on 
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more than just pontification.  Much of the testimony the Company seeks to strike addresses the 

Company witnesses’ denial of any storage manipulation activity.  Mr. Mierzwa refuted this 

denial by providing additional factual context for the lower withdrawal patterns that winter in 

light with the perverse incentives of the GCPP.  The analysis in Mr. Mierzwa’s rebuttal provides 

further explanation of the incentives and how those were inextricably linked to Nicor’s storage 

activity.  CUB Ex. 2.0 at 29-32:663-733.  His discussion of the Storage Credit Rate, detailed 

analysis of the Company’s storage withdrawal and gas sales history, and the relationship of 

storage withdrawals to gas prices refutes the Company’s attempts to dismiss the unusual activity 

during the winter of 2000-2001 as solely weather related.  Id. at 32-43:734-1007. 

Nicor’s Motion claims that Mr. Mierzwa’s rebuttal testimony “did not take issue with 

Mr. Labhart’s position” regarding a lack of evidentiary basis for his storage adjustment.  This is 

simply incorrect.  That is essentially what Mr. Mierzwa’s rebuttal testimony on this point does, 

by refuting the Company’s attempted counter explanation of its storage withdrawal activities 

during the winter of 2000-2001.  See CUB Ex. 2.0 at 29:649-62.  Additionally, Nicor’s 

suggestion that Mr. Mierzwa cannot properly rebut Mr. Labhart because Mr. Labhart only 

devoted forty-four lines to Mr. Mierzwa’s testimony is absurd
1
.  Motion at 2.  Nicor cannot cite 

to a single source of law to support such a fictional claim.  Moreover, the rebuttal testimony of 

Mr. Mierzwa largely addresses the rebuttal testimony of Mr. Carpenter, in addition to witnesses 

Labhart and Moes/Gulick and, therefore, any discussion of Mr. Mierzwa’s rebuttal based solely 

on the testimony of Mr. Labhart is incomplete and misleading. 

                                                 
1
 The fact that Mr. Labhart spent much of his testimony on this topic rebutting Mr. Effron is of no consequence.  

Mr. Effron and Mr. Mierzwa address the very same issue of the 2001 storage withdrawal, with the only material 

difference being the calculation of the disallowance. 
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Additionally, to support its claim that Mr. Mierzwa’s testimony is not responsive to any 

Company witness regarding the 2001 storage adjustment, Nicor contradicts itself by claiming 

first that Mr. Mierzwa “did not cite any evidence to support” his 2001 storage adjustment, but 

then cites to testimony that itself refers to the evidence Mr. Mierzwa did proffer to support it: 

“the evidence he cites refutes that proposition [regarding the manipulation of the benchmark].”  

Nicor presents a rock and a hard place presumption: if Mr. Mierzwa did not provide what the 

Company considers “sufficient” evidence in his direct testimony, he may not defend said 

adjustments with any additional facts.  According to Nicor, the only proper rebuttal testimony 

from Mr. Mierzwa would be for him to identify where – in his direct testimony – he provided 

“any factual, evidentiary support for his assertions and assumptions.”  Motion at 3.  Nicor’s 

attempt to define the scope of proper rebuttal utterly fails, however.  Much as the Company 

would like to limit this record, Illinois law and Commission practice do not allow Nicor to 

single-handedly define the debate in such a restrictive manner. 

WHEREFORE, CUB respectfully requests Nicor’s Motion be denied. 

Dated: December 7, 2011     Respectfully submitted, 

        
       Julie L. Soderna   

       Director of Litigation  

       CITIZENS UTILITY BOARD 

       309 W. Washington, Ste. 800 

       Chicago, IL  60606 

       (312) 263-4282  

       jsoderna@citizensutilityboard.org 
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