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THE ILLINOIS POWER AGENCY’S REPLIES TO THE EXCEPTIONS 
TO THE ADMINISTRATIVE LAW JUDGE’S PROPOSED ORDER 

 
 The Illinois Power Agency (“IPA”), pursuant the Rules of Practice of the Illinois 

Commerce Commission (“Commission”), 83 Ill. Admin. Code Part 761.010 et seq., states as 

follows for its Replies to the Exceptions to the Administrative Law Judge’s (“ALJ”) Proposed 

Order issued November 21, 2011 (“Proposed Order”).  The IPA is responding to the briefs on 

exceptions (“BOE”) of the FutureGen Industrial Alliance, Inc. (“FutureGen”), Wind on the 

Wires (“WOW”), the Staff of the Illinois Commerce Commission (“Staff”), Retail Energy 

Supply Association (“RESA”), and Comverge, Inc. 

I. Reply to FutureGen’s Exception No. I (Clean Coal, ALJPO Sec. VII.A.) 
 

FutureGen objects to the language in the Proposed Order which concludes that including 

a clean coal solicitation is a “wast[e] . . . of time” and an “unnecessary activit[y],” and that 

conducting a procurement event would “service no practical purpose.” FutureGen Exceptions at 

5-6, citing ALJPO at 55.  FutureGen further asserts that the ALJPO should be modified to 

require a clean coal procurement event in 2012.  The IPA agrees with FutureGen that certain 

language should be deleted from the Proposed Order, but does not believe that there is sufficient 

information in the record to demonstrate that a clean coal procurement event will meet the 
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standard required by 220 ILCS 5/116.5(d)(4) (‘lowest total cost over time.’)  Therefore, the IPA 

proposed language below as an alternative to FutureGen’s proposed language. 

As the IPA has asserted, Section 1-75(d)(5) of the Act provides that the 2009 

procurement planning process for ComEd and Ameren, "and thereafter", shall consider sourcing 

agreements covering electricity generated by power plants that were previously owned by Illinois 

utilities and that have been or will be converted into clean coal facilities (referred to as 

"retrofitted clean coal” sourcing agreements).  Section 1-75(a)(1) of the IPA Act further provides 

that the IPA’s procurement plans “shall include electricity generated using clean coal."   

The IPA agrees with FutureGen that, not only does the IPA Act require clean coal be 

included in the procurement plans, but also that a long-term contract structure will be required to 

ensure compliance with the provisions of the IPA Act.  However, FutureGen has acknowledged 

that it will not be in a position to deliver qualified clean coal electricity until 2017, and there is 

no information in the record that there are other qualifying clean coal facilities currently 

operating in Illinois.  The IPA proposed that the Commission conclude that there was insufficient 

information in the record to demonstrate that conducting a procurement event would result in 

electricity service that is the lowest total cost over time, which has been adopted by the ALJPO.  

IPA October 18, 2011 Response to Objections, at 8. 

Therefore, while the Commission should not conclude that conducting a procurement 

event for clean coal would be an unnecessary activity, or a waste of time, the Commission should 

not compel a clean coal procurement event.  The IPA proposes that the Commission revise the 

ALJPO as follows: 

The Commission concludes that it a clean coal solicitation should 
not be included in the 2012 Plan.  The Commission is convinced 
that including such a solicitation in the 2012 Plan would serve no 
practical purpose.  A clean coal procurement event is subject to the 
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standards set forth in section 16-111.5(d)(4) of the PUA.  That 
standard requires a demonstration that the proposed procurement 
will result in electric service that is the lowest total cost over time.   
The record is insufficient at this time to conclude that conducting a 
procurement event for a clean coal sourcing agreement would 
result in the lowest total cost over time.  The IPA, as well as other 
participants in the procurement process, have sufficient 
responsibilities and obligations without engaging in unnecessary 
activities.  The Commission is open to considering solicitations in 
future procurement plans; however, as discussed herein, the 
Commission is not receptive to wasting time and resources on 
unnecessary activities.  In summary, the Commission finds that the 
IPA's alternative language set forth in it's October 18, 2011 
Response to Objections for Section 41 of the Plan is reasonable 
and is hereby adopted for inclusion in the Plan.  
 

 
II. Reply to WOW’s Exception No. 2 (Purchase of Long Term Renewables, ALJPO 

Sec. VII.B.) 
 
 Wind on the Wires (“WOW”) proposes to modify the ALJPO to compel the procurement 

of multi-year contracts for renewable resources, rather than the ALJPO’s recommended 

conclusion that one-year RECs be procured to satisfy Ameren and ComEd’s renewable portfolio 

standard obligations.  The IPA opposes WOW’s recommendation.  As the ALJPO correctly 

concludes, further analysis is required before the Commission orders long-term contracts be used 

to satisfy the remaining portion of the Renewable Resources Budget (“RRB”).  ALJPO at 83. 

 WOW’s Brief on Exceptions does not provide sufficient foundation for the Commission 

to adopt a plan to procure long-term RECs.  WOW argues that a portfolio of renewable energy 

products with varying durations will provide a balance of lowest cost and price stability.  WOW 

BOE at 3.  However, WOW cites as support for its argument that in one recent procurement 

event, REC prices were $35 per REC, but are now $1.  Id.   In addition, WOW recommends that 

the Commission allocate the procurement across 1, 5, 10 and 20 year contracts, with 25% 

allocated to 5-year REC contracts, 50% for 10-year REC contracts, and 25% for 20-year REC 
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contracts.  However, WOW still fails to justify why it is beneficial to consumers to contract for a 

significant portion of the remaining renewable resource budget on long-term contracts, when the 

current market price (according to WOW) is $1 for 1-year RECs.  While consumers could 

theoretically obtain price some form of price stability over the 20-year horizon, paying higher 

prices for long-term REC contracts does not justify the expense to consumers.   

 At some point, there may be market data to demonstrate to the Commission that the cost 

of long-term RECs justifies the portfolio balancing that WOW currently recommends.  However, 

given the various policy implications relating to multi-year REC contracts, the Commission 

should not adopt WOW’s recommendations. 

 The IPA notes that WOW has suggested modifications to the language in the ALJPO that 

would, if adopted, mischaracterize the IPA’s position.  WOW Exceptions, Ex. A  at 7-8.  The 

ALJPO at pages 77 – 78 correctly states the IPA’s position, and should not be modified by the 

Commission.  Even assuming the Commission adopts WOW’s recommendation to conduct a 

multi-year procurement event for RECs, the Commission’s Order should reflect that the IPA 

opposes WOW’s position. 

III. Reply to Staff’s Exception No. I (Maximum ACP Rate, ALJPO Sec. VII.I.) 
 

Staff proposes two alternatives with respect to the methodology for computing ACP rates 

at pages 5 and 6 of its Exceptions.  In its first proposal (Alternative 1), Staff suggests revised 

language that would adopt the Staff’s proposed methodology to calculate the ACP.  The IPA has 

no opposition to Staff’s proposed method of calculating the ACP, but does not believe that the 

Commission should adopt this, or any, methodology in this proceeding.  This docket is intended 

to develop a procurement plan for Ameren and ComEd, and its unclear that ARES, or other 
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parties that may have an interest in the methodology to develop the ACP, have had sufficient 

notice that this methodology would be adopted in this docket.   

Staff proposes alternative suggested language (Alternative 2) that would recognize the 

need to calculate the ACP for the period 2012-2013 and 2013-2014, but does not specifically 

conclude that Staff’s methodology is approved.  The IPA does not oppose the inclusion of Staff’s 

Alternative 2 at page 6 of its Exceptions given that it does not adopt a specific methodology for 

calculating the ACP rate.   

IV. Reply to RESA’s Exceptions No. 1 (Three-Year Laddered Approach to 
Procurement, ALJPO Sec. VII.M.) 

 
 The Retail Energy Supply Association (“RESA”) takes exception to the ALJPO’s 

language rejecting RESA’s suggestion that the Commission reconsider the three-year laddered 

approach.  RESA recommends that the Commission order the IPA and Staff to commence 

workshops to consider RESA’s alternative approach to a procurement structure. 

 The IPA opposes RESA’s recommendations for two reasons.  First, and perhaps most 

significantly, its not clear that the Commission can compel the Illinois Power Agency to conduct 

workshops to study the issue.  Moreover, even if the Commission did compel workshops on a 

particular issue, controlled by RESA (as RESA recommends in its exceptions), there is no 

mechanism to compel the IPA to either attend the workshop or participate meaningfully in the 

process.  Second, its not clear that the Commission Staff have any authority to develop the 

design of the procurement plan that is to be developed by the Illinois Power Agency.  Section 

111.5(d)(2) of the public utilities Act provides that the “Illinois Power Agency shall prepare a 

procurement plan by August 15th of each year, or such other date as may be required by the 

Commission.”  220 ILCS 5/111.5(d)(2).  This section further provides that the IPA is required to 

develop a plan, make the proposed plan available for comment, and within the 30-day comment 
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period, “hold at least one public hearing within each utility’s service area for purposes of 

receiving public comment. . . .”  Id.  The PUA does not provide a process whereby the 

Commission either conducts workshops to consider the procurement plan design, or compels the 

IPA to conduct such workshops.  

 On this basis, RESA’s alternative proposed language should be rejected. 

V. Reply to Comverge’s Exceptions No. 1 (Demand Response, ALJPO Sec. VII.S.) 
 
 Comverge also takes exception to the ALJPO’s recommendation to compel the IPA to 

conduct a Demand Response procurement event in the Sprint 2012.  Comverge’s proposed 

alternative language would also require the “IPA to conduct workshops from January 1, 2012 to 

June 20, 2012, inviting interested parties to develop a demand response proposal to be included 

in the 2013 Plan . . . .”  While the IPA has supported the development of Demand Response 

procurement events in the past, the IPA objects to Comverge’s proposal to compel the IPA to 

conduct workshops.  As stated in the foregoing section, there is no clear statutory basis for the 

Commission to compel the IPA to conduct a workshop, to compel the IPA to attend any 

workshop hosted by Comverge, or to recover the costs of the IPA’s participation in any such 

workshop. 

 

 For the foregoing reasons, the Illinois Power Agency respectfully requests that the 

Illinois Commerce Commission approve the IPA’s recommendations. 

 
Dated:  December 6, 2011    Respectfully submitted, 

       Illinois Power Agency 
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       By:  

       One of its Attorneys 

Henry T. Kelly 
Kelley Drye & Warren LLP 
333 West Wacker Drive 
Suite 2600 
Chicago, Illinois 60606 
312-857-2617 
HKelly@KelleyDrye.com 
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NOTICE OF FILING 
 
 Please take notice that on December 6, 2011, I caused to be filed via the Illinois 
Commerce Commission’s eDocket, the ILLINOIS POWER AGENCY’S REPLIES TO THE 
EXCEPTIONS TO THE ADMINISTRATIVE LAW JUDGE’S PROPOSED ORDER.  A 
copy of the foregoing documents are hereby served upon you. 
    

       

Henry T. Kelly, attorney for the 
Illinois Power Agency 

 
CERTIFICATE OF SERVICE 

 
I, Henry T. Kelly, an attorney, on oath state that I served a copy of the ILLINOIS 

POWER AGENCY’S REPLIES TO THE EXCEPTIONS TO THE ADMINISTRATIVE 
LAW JUDGE’S PROPOSED ORDER on the service list maintained on the Illinois Commerce 
Commission’s eDocket system for the instant docket via electronic delivery on December 6, 
2011. 

 

       

Henry T. Kelly 
 

Kelley Drye & Warren LLP 
333 W. Wacker Drive 
Suite 2600 
Chicago, Illinois 60606 
(312) 857-7070 
(312) 857-7095 (Facsimile)  


