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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

ILLINOIS POWER AGENCY 
 
Petition for Approval of the  
220 ILCS 5/16-111.5(d) Procurement Plan 

: 
: 
: 
: 

No. 11-0660 

COMMONWEALTH EDISON COMPANY’S  
REPLY BRIEF ON EXCEPTIONS 

Commonwealth Edison Company (“ComEd”) respectfully submits this Reply Brief on 

Exceptions in accordance with Section 200.830 of the Rules of Practice of the Illinois Commerce 

Commission (the “Commission” or “ICC”), 83 Ill. Admin. Code § 200.830, and the schedule 

established by the Administrative Law Judge (“ALJ”).  Any additional modifications to the 

Proposed Order required in response to other parties’ Exceptions are noted herein.   

ComEd takes no position – that is, neither supports nor opposes – other specific 

Exceptions not addressed in this Brief on Exceptions.  However, ComEd does not believe that 

such Exceptions need to be accepted in Order for the Proposed Order to be adopted and, if 

challenged, sustained.   

I. THE PROPOSED ORDER CORRECTLY ADDRESSES HYPOTHETICAL 
FUTUREGEN PROPOSALS. 

The FutureGen Industrial Alliance, Inc. (“FutureGen”) argues that the Commission 

should ignore the ALJ’s recommendation approving the Illinois Power Agency’s (“IPA”) final 

determination that a clean coal solicitation should not be included in the 2012 Plan.  FutureGen 

asserts that this recommendation is based on the faulty premise that inclusion of clean coal 

energy in the procurement plan is discretionary.1  To the contrary, the ALJ’s recommendation is 

                                                 
1 FutureGen Brief on Exceptions (“BOE”) at 1-2. 
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fully supported on legal and policy grounds, and should be adopted by the Commission.  

FutureGen has not raised new or additional facts or arguments, and its exceptions should be 

rejected. 

The Illinois Power Agency Act (“IPA Act”), 20 ILCS 3855/1-1 et seq., calls on a 

procurement plan to include electricity generated by a clean coal facility, but does so in the 

context of requiring utilities to acquire energy through a sourcing agreement with an initial clean 

coal facility under certain circumstances and subject to consumer protections.2  The inclusion of 

additional electricity generated by a clean coal facility in a procurement plan refers to 

discretionary procurements to meet “the goal” that “25% of the electricity used in the State shall 

be generated by cost-effective clean coal facilities” by January 1, 2025.3  The discretionary 

nature of this additional obligation is also confirmed by multiple Commission-approved 

procurement plans that have not included such energy.4 

The IPA Act also makes clear that consideration of electricity generated by retrofitted 

clean coal facilities requires the owners of such facilities to first present the Commission and the 

IPA with proposed sourcing agreements.5  No such sourcing agreements have been presented to 

either the IPA or the Commission.6  Such sourcing agreements are also optional and subject to 

the Commission’s approval.7 

A specific and reviewable clean coal solicitation was never included in this year’s plan.  

The original proposal was incomplete and constituted a proposal to develop such a plan in the 

                                                 
2 20 ILCS 3855/1-75(d)(1). 
3 20 ILCS 3855/1-75(d)(1). 
4 ComEd Obj. at 16. 
5 20 ILCS 3855/1-75(d)(5). 
6 ComEd Obj. at 17. 
7 Id. at 17-18. 
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future.8  It not only left unstated or unresolved many decisions critical to customers’ costs and 

risk (e.g., details about the type of long-term sourcing agreement envisioned), but it provided no 

basis or guidelines for considering any proposals that might be submitted.  The record also failed 

to support a finding that inclusion of electricity generated by clean coal would meet the lowest 

total cost over time standard.9  Further, the significant load uncertainty cautions against 

additional long term procurements in this plan.10 

FutureGen also contends the Proposed Order makes no finding to explain why an 

“exception” should apply.11  FutureGen’s argument is based on its misreading of the law – there 

is no mandatory requirement applicable to additional procurements of energy generated from 

clean coal resources.  Further, the Proposed Order adequately considers and rejects the inclusion 

of electricity generated by clean coal in the 2012 Plan.   

FutureGen also objects to certain language used in the Proposed Order indicating 

inclusion of a solicitation for energy generated by clean coal resources in the 2012 Plan would 

serve no practical purpose and would be wasteful of parties’ time and resources.12  The 

statements in the Proposed Order are accurate for the reasons indicated above.  Given the 

statement in the Proposed Order that “[t]he Commission is open to considering solicitations in 

future procurement plans,” these comments were obviously directed to deficiencies in the 

originally contemplated proposal and do not purport to preclude future proposals.   

                                                 
8 ComEd Obj. at 22 
9 Id. at 18-21. 
10 Id. 
11 FutureGen BOE at 2. 
12 Id. at 3-6. 
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While no change is necessary, if the Commission desires to provide a more detailed 

explanation of the reasons justifying not including  a solicitation for clean coal resources in the 

2012 Plan, the following additions to the Proposed Order could be made: 

The Commission concludes that it a clean coal solicitation should 
not be included in the 2012 Plan.  The Commission is convinced that 
including such a solicitation in the 2012 Plan would serve no practical 
purpose at this time.  No sourcing agreements have been presented for 
consideration by the Commission or the IPA, and many important details 
of the originally contemplated solicitation – such as the terms of the 
sourcing agreements, consumer protections, and the basis for accepting or 
rejecting bids -- were never developed.  Moreover, it is clear from the 
language of Section 1-75(d)(1) of the IPA Act, 20 ILCS 3855/1-75(d)(1), 
that additional procurements of electricity generated by clean coal 
facilities that are not the initial clean coal facility are discretionary in 
nature to meet  “the goal” that “25% of the electricity used in the State 
shall be generated by cost-effective clean coal facilities” by January 1, 
2025.  The IPA, as well as other participants in the procurement process, 
have sufficient responsibilities and obligations without engaging in 
unnecessary activities.  The Commission is open to considering 
solicitations in future procurement plans; however, as discussed herein, 
the Commission is not receptive to compelling the inefficient use of 
wasting time and resources on unnecessary activities.  In summary, the 
Commission finds that the IPA's alternative language set forth in its 
October 18, 2011 Response to Objections for Section 4.1 of the Plan is 
reasonable and is hereby adopted for inclusion in the Plan. 

II. THE PROPOSED ORDER CORRECTLY REJECTS GREATER 
PROCUREMENT OF LONG TERM RENEWABLE RESOURCES INSTEAD OF 
MORE EFFICIENT AND COST EFFECTIVE RENEWABLE RESOURCES 

Wind on the Wires (“WOW”) argues that the Proposed Order incorrectly finds that given 

the current market conditions, eligible retail customers are likely to benefit from the acquisition 

of one-year renewable energy credits (“RECs”).13  WOW’s argument lacks merit and should be 

rejected.  The record is uncontested regarding the recent surge in retail customers – individually 

and through municipal aggregation – switching their supply service from ComEd to alternative 

                                                 
13 WOW BOE at 3. 
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retail electric suppliers (“ARES”), and the extreme uncertainty about ComEd’s future load.14  In 

addition, the dollars committed to long term renewables pursuant to the 2010 Plan already 

account for over 45% of the current renewables budget and the low cost of short-term RECs is 

not contested.15  Thus, uncontested record evidence supports the Proposed Order’s conclusion.   

As explained in the Proposed Order, a broad range of parties other than the Wind 

proponents object to entering into higher price, long term wind contracts at this time.  Utilities 

are experiencing unprecedented activity around residential switching making it prudent to avoid 

long term contracts until greater clarity is available.  In addition, SB1652 recently became 

effective as Public Act 97-0616 and requires the IPA to conduct a separate procurement of RECs 

for the period June 1, 2013 through December 31, 2017, providing even further support for the 

finding that additional multi-year REC purchases are not needed or desirable in the 2012 Plan. 

III. THE PROPOSED ORDER CORRECTLY ADDRESSES DEMAND RESPONSE 
AND REJECTS COMVERGE’S COSTLY AND UNSUPPORTED PROPOSAL. 

The Proposed Order rejects Comverge Inc.’s (“Comverge”) proposal to require the IPA 

to acquire additional demand response on top of that already acquired through programs 

administered by PJM and/or offered by ComEd.  Comverge’s proposal was opposed by a broad 

range of parties, including the IPA, who presented evidence showing that the cost-effective 

demand response was already being procured and the Comverge’s plan would acquire excess 

resources, unlawfully increasing costs.  The Proposed Order, after reciting this evidence at great 

length, concluded that “Comverge has provided no basis for the Commission to conclude that 

pursuing additional demand response would be beneficial to eligible retail customers.”16  That 

                                                 
14 ComEd Obj. at 8-11. 
15 Id. at 8-9, 11-12. 
16 PO at 184. 
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conclusion mirrors the decision reached by the Commission in past cases based on similar 

evidence relating to similar programs and proposals.17 

Comverge, however, would have the Commission essentially believe that it was misled in 

the past and that the ALJ was misled again this year.  That the collection of parties litigating this 

issue – apparently, on both sides – got the record wrong and thus led the Commission astray is an 

incredible claim.  It is also a claim belied by the record in this case.  It is, in fact, Comverge that 

strays.  Comverge strays from the law, distorting some provisions and ignoring others.  

Comverge strays from the facts, lifting quotations out of context and making unsubstantiated 

claims and false inferences about the workings of programs.  Finally, Comverge strays from the 

rules of proof and evidence, citing its own argument as if it were evidence.  Comverge’s 

exceptions should be rejected. 

A. THE PROPOSED ORDER CORRECTLY APPLIES THE LAW 

The Proposed Order is consistent with the statutory law, consistent with past decisions, 

and aimed at meeting the statutory requirement of providing customers with “electric service at 

the lowest total cost over time.” 18  As the Commission has found in prior cases, Section 

16-111.5(b) of the Public Utilities Act (“PUA”) requires cost-effective demand response be one 

of the factors it must consider in determining that supply is adequate to meet demand.  It does 

not require the IPA to propose or manage its own demand response procurement, even if cost-

effective demand response is available.  And it certainly does not require the IPA to run its own 

demand response procurement if cost-effective demand response is already being procured.  In 

those cases, subsection (b) only tells the IPA to include the demand response under contract in its 

                                                 
17 Illinois Power Agency, ICC Docket No. 09-0373 (Order, Dec. 28, 2009), pp. 150-3 (“09-0373 Order”); 

Illinois Power Agency, ICC Docket No. 10-0563 (Order, Dec. 21, 2010), pp. 47-9 (“10-0563 Order”). 
18 220 ILCS 5/16-111.5(d)(4). 
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“plan for meeting the expected load requirements that will not be met through pre-existing 

contracts.”19  

Moreover, where cost-effective demand response is already being procured, having the 

IPA procure still additional demand response resources will raise prices and costs, a result which 

the PUA unambiguously bars.  Subsection (d)(4) – the portion which governs not what resources 

to consider regardless of how acquired, but what resources may actually be managed by the IPA 

under its Plan – provides unambiguously that the proposed Plan may only be approved “if the 

Commission determines that it will ensure adequate, reliable, affordable, efficient, and 

environmentally sustainable electric service at the lowest total cost over time, taking into account 

any benefits of price stability.”20  Duplicative and excess demand response acquisition violates 

that provision and increases costs to customers.  It is on that basis that the Commission has 

repeatedly and correctly rejected proposals like Comverge’s.21   

Comverge, however, makes some remarkable claims about the law.   

 Comverge starts off noting that “Section 1-5 of the Illinois Power Agency Act (20 

ILCS 3855/1-5(4) and (7)) declares that demand response measures are currently 

underused ….”22  Subsection (4) says nothing close to this.  Subsection (7) says that 

“energy efficiency, demand-response measures, and renewable energy” were 

underused at the time this law was passed, almost five years ago.  The statute says 

nothing about the use of demand response in 2011 and 2012.   

                                                 
19 220 ILCS 5/16-111.5(b)(3). 
20 220 ILCS 5/16-111.5(d)(4). 
21 See cases cited at footnote 17. 
22 Comverge BOE at 1. 
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 Comverge says that Section 16-111.5(b)(3)(ii)’s requirement that “the IPA’s annual 

procurement plan ‘shall include … demand-response products for which contracts 

will be executed during the next year,” means that those products must be acquired 

through an IPA managed process.  It argues that these words “direct the IPA, with 

mandatory language, to create an annual procurement plan that purchases demand 

response capacity if it is cost-effective….”  This is simply a misstatement.  Section 

16-111.5(b) requires the IPA to plan for “expected load requirements … not … met 

through existing contracts.”  Section 16-111.5(b)(ii) makes it clear that the IPA must 

include cost-effective demand response in that plan.  It does not require the IPA to 

acquire that demand response through its own efforts, and the Commission has 

repeatedly determined the IPA should not do so where cost-effective demand 

response is acquired in other ways, including through PJM programs.23   

 Comverge claims that “The Proposed Plan ignores demand response.”  Nonsense.  

The Plan and IPA’s subsequent filings both consider the effect of demand response.24  

What the IPA does not do is, having considered the issue, recommend that demand 

response be obtained through an IPA led process.   

While devoting itself to distorting what subsection (b) requires, Comverge never 

mentions the standard established by subsection (d).  This is the standard that actually governs 

what resources the IPA can itself plan to procure and how – the requirement that the planned 

procurement must result in “the lowest total cost over time, taking into account any benefits of 

                                                 
23 See cased cited at footnote 17. 
24 Plan at 48-50, IPA Resp. to Obj. at 24-5. 
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price stability.”25  It is, thus, ironic that Converge cites case law for the proposition that statutes 

cannot be construed in a way that renders a portion thereof meaningless, for it is Comverge that 

ignores the standard ultimately applicable to IPA resource procurement.  And, it is Comverge 

that advocates a view of subsection (b)(3)(ii) and a duplicative and costly IPA demand response 

procurement program that would render the lowest cost standard meaningless for demand 

response.26  

B. THE PROPOSED ODER IS NOT BASED ON A PRIOR RECORD, 
NOR DOES IT REVERSE ANY BURDEN OF PROOF. 

Comverge also expends pages of its BOE on the thesis that the Proposed Order based its 

decision on the record in another case.  While the facts and programs at issue in 2009, 2010, and 

this year are doubtless very similar, the claim that the Proposed Order rests on evidence in those 

cases is simply false.  The Proposed Order identifies -- at least as to facts appearing in properly 

verified submissions; that is evidence duly submitted in this docket -- exactly the evidence it 

relies upon, evidence that is summarized in great detail at pages 174-84.  Nowhere does the 

Proposed Order rely on another record for its factual conclusions. 

Comverge’s contrary claim apparently springs from the ALJ’s citation to the 

Commission’s order in the 2009 procurement case – a case where, as here, the record showed 

that there was no additional cost-effective demand response to be procured.  There, the 

Commission concluded that it “would be remiss in [its] oversight responsibility to endorse such a 

                                                 
25 220 ILCS 5/16-111.5(d)(4). 
26 Comverge cites to a case supposedly entitled “People Illinois Department of Corrections v. Hawkins, 952 

N.E.2d 832, 839-40 (Ill. S.Ct. 2011).”  Appearing at 952 N.E.2d 832 is Emerson v. Indiana, an Indiana Appellate 
Court case concerning a defendant who operated a motor vehicle while intoxicated and forfeited his driving 
privileges for life.  It appears Comverge meant to cite People ex rel Dept. of Corrections v. Hawkins, 2011 IL 
110792, 952 N.E.2d 624 (2011), a case involving recovery of the costs of incarceration which does recite, seriatim, 
all of the standard maxims of statutory construction.   
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choice [the IPA purchasing its own demand response] especially when a more tenable alternative 

is readily at hand.”27  There, as here, that more tenable alternative included both the PJM RPM 

process and various programs offered by utilities that allow customers, as well as generators, to 

participate in the process.  The fact that the Proposed Order respects this decision and cites it 

does not imply that the ALJ assumed the facts were the same or based the Proposed Order’s 

factual conclusions on the record in that case.  In fact, it is clear that the Proposed Order quoted 

the Commission’s decision not as evidence that there was a more tenable alternative, but as 

establishing the steps to take if a separate IPA procurement is not cost effective and a more 

tenable alternative was at hand.  That is the situation this year, as established by the evidence in 

this case.   

Comverge also claims that in rejecting its proposal based on the evidence, “[t]he 

Proposed Order reverses the burden of proof.”28  This, too, is untrue, for several reasons.  The 

Proposed Order does not reject Comverge’s proposal only based on the absence of supportive 

evidence – although supportive evidence was doubtless absent.  It rather recites in great detail the 

evidence provided by other parties, including ComEd, evidence establishing that additional cost-

effective demand response cannot be acquired through an IPA process and that such a process 

cannot meet the “least total cost over time” standard.   

Moreover, even if a decision to reject an IPA procurement were based solely on a failure 

of proof by Comverge, it would have “reversed” no burden.  The question of who bears the 

burden of proof is directly and unambiguously addressed by the PUA.  Section 16-111.5(d) 

governs the procedure by which IPA plans are proposed, filed, and approved.  Subsection (d)(2) 

                                                 
27 09-0373 Order at 153, quoted by PO at 185. 
28 Comverge BOE at 3. 
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requires objections to the IPA to be “supported by data or other detailed analyses….”  Subsection 

(d)(3) allows objections to be filed with the Commission, but switches no burden.  The burden of 

supporting an alternative lies with the party proposing it.   

Here, Comverge has utterly failed to support its proposal.  Indeed, throughout its Brief on 

Exceptions, Comverge almost exclusively cites to its own prior briefs.  Those prior briefs are not 

evidence.  Unlike various ComEd submissions and submissions of many other parties, 

Comverge’s filings were not “verified” by any witness competent to testify under Illinois law.  

Counsel may verify pleadings, but it does not make it evidence.29  Unlike Comverge, factual 

statements relied upon by ComEd, IPA, and Staff were all attested to by witnesses both 

competent to testify as to the facts and knowledgeable as to the workings of the demand response 

market.30 

C. COMVERGE’S CLAIMS CONCERNING EXISTING DEMAND 
RESPONSE PROCUREMENT ARE INCORRECT. 

The linchpin of this Comverge argument is its claim that: 

In prior years, the Commission misunderstood (based on the record) that 
ComEd purchased all of its capacity at PJM auctions three years in advance.  
Therefore, the Commission previously believed that the demand response 
purchases advocated by the IPA would be “above and beyond” the capacity 
that ComEd had purchased through PJM.  Therefore, the Commission 
concluded that additional capacity purchases from demand response 
providers, regardless of the price, would be “additive.”  In contrast, it is 
undisputed in the record for these proceedings that ComEd purchases only 
97.5% of its projected capacity requirements three years in advance and that it 
procures the remaining 2.5% of its capacity requirements at incremental 
auctions that occur later.   

                                                 
29 See Steiner Elec. Co. v. NuLine Technologies, Inc., 364 Ill. App. 3d 876, 881-882 (2006) (affidavit not 

meeting Rule 191 competence standards stricken; it does not create a material issue of fact requiring trial); see also 
Perfection Corp. v. Lochinvar Corp., 349 Ill. App. 3d 738 (1st Dist. 2004) 

30 See ComEd Obj.; ComEd Resp. to Obj.; ComEd Reply to Responses; IPA Resp. to Obj., IPA Reply to 
Responses; Staff Obj.; Staff Resp. to Obj.; Staff Reply to Responses. 
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The Commission was not previously deceived and the Proposed Order is not off base 

now.  Here, as then, if the party advocating for a separate IPA procurement cannot show that its 

proposal results in the lowest cost over time, considering stability, its proposal must be rejected.  

Thus, duplicative and expensive demand response resources, resources that can only increase 

costs, cannot be lawfully procured.  The Commission got it right then, and the Proposed Order 

got it right now.   

1. THERE IS NO DEMAND RESPONSE GAP 

Comverge repeats its claim that the PJM RPM process does not fully provide the capacity 

ComEd needs, implying that gaps remain.  Because the “base” RPM auctions cover “only” 

97.5% of ComEd’s projected capacity needs, Comverge would have the Commission believe that 

more demand response can be procured through its scheme.   

Comverge does not inform the Commission that the 97.5% share does not authorize 

utilities to buy demand response (or capacity) elsewhere in lieu of resources acquired through the 

RPM process.  100% of the ComEd’s capacity requirement must be met in the RPM process.31  

The RPM is comprised of one base residual auction and up to three incremental auctions per 

delivery year (June 1 – May 31).32  The reason only 97.5% must be acquired in base auctions is 

because they occur three years in advance and load projections are uncertain.  The remaining 

2.5% balance does not create a “gap” to be filled by other non-RPM resources; it allows for 

modest deceases in load.  As the planning year nears, the remaining 2.5% (if it is not eliminated 

                                                 
31 Comverge claims that the existence of ComEd’s own demand response programs, such as VLR, 

somehow prove that ComEd need not cover its full capacity obligation through the RPM process.  See Comverge 
BOE at 7-8.  This is still more nonsense.  ComEd does not operate these programs to secure resources that can meet 
its capacity obligation.  The resources it acquires through these programs are sold into the PJM market.  Those 
resources are not retained, nor do they (or could they) reduce ComEd’s capacity obligation.  ComEd simply sells 
them and gives the proceeds to customers. 

32 PJM description at http://www.pjm.com/markets-and-operations/rpm/rpm-auction-user-info.aspx#Item07. 
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by falling load forecasts) will be acquired by PJM through the PJM process, in incremental 

auctions.33  Regardless, 100% of the capacity obligation must be satisfied through the base and 

incremental auctions.  There is no “gap” to fill. 

To require ComEd to purchase additional demand response – no matter what its price – 

will increase total costs, just as the Commission has previously determined.  Any IPA resources 

ComEd acquires will not reduce its obligation to PJM.  Thus, as long as the proposed demand 

response costs ComEd something, ComEd will pay more for the same RPM resources plus the 

IPA resources than it would for the RPM resources alone.  All of Comverge’s talk of 

benchmarks, floors, and comparisons matter not a bit; excess cost is excess cost, and that excess 

cost is inevitable borne by customers.   

Moreover, Comverge’s plan would fail to make sense even if ComEd could meet its 

RPM requirements outside of the RPM process.  The Commission should ask itself:  Under what 

circumstances would a hypothetical demand response seller provide demand resources to ComEd 

through an IPA process for less than the expected clearing price of the RPM process?  The only 

circumstance that makes any sense is if the vendor is stuck with excess demand response that has 

little or no actual economic value and is looking for a vehicle to dump it.  Forcing ComEd to 

purchase these resources at best turns ComEd – and ComEd’s customers – into involuntary 

speculators betting against the market.   

Finally, there is one additional fact for the Commission to consider.  Unlike other cases 

where ComEd has a financial stake of its own, here ComEd is acting for its customers.  ComEd 

does not profit from the sale of energy and capacity.  ComEd and customers are aligned.  Not so 

with Comverge.  The only parties who would potentially benefit from a forced demand response 

                                                 
33 ComEd Response at 6 & fn. 14.   
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acquisition are the companies who sell ComEd the demand response.  Even if ComEd could 

resell excess demand response, PJM would pay ComEd the Incremental Auction clearing price, 

while ComEd must pay the seller (e.g., Comverge) the IPA determined price.  ComEd customers 

end up paying PJM’s full capacity charges plus all of the costs involved in setting up and 

administering this demand response program plus any difference between the price paid for the 

demand response in the IPA procurement and what, if anything, ComEd could resell the excess 

for. 

In short, Comverge’s proposal cannot meet the “lowest total cost over time” test any 

more than the other proposals to buy excess demand response resources could in the last two 

cases.  The records are distinct, but that conclusion remains the same.  The proposal must be 

rejected.   

2. RESIDENTIAL AND SMALL BUSINESSES ARE NOT UNFAIRLY 
PREVENTED FROM EFFECTIVELY BENEFITTING FROM 
DEMAND RESPONSE 

Comverge asserts that residential and small commercial customers are somehow unfairly 

prevented from benefitting from existing demand response programs, but provides absolutely no 

evidence whatsoever to back up its erroneous assertion.  Instead, Comverge merely criticizes – 

wrongly – several ComEd programs.  On top of the failure of its own proof, Comverge’s 

attempts to criticize ComEd’s existing demand response programs are disingenuous at best.   

 Comverge complains that ComEd is not actively “growing” its A/C cycling program.  

In fact, that program already has over 70,000 residential customer participants.  And, 

it is available to all residential customers.  There is no barrier to any residential 

customer participating.  Moreover, the reason ComEd is not actively pushing the 

program – and the reason cited by the very document Comverge cites – is because 
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there are other demand response programs ComEd supports that are even more cost-

effective.34   

 Comverge attacks ComEd’s Voluntary Load Reduction (“VLR”) Program35 as 

“reaching” only a few hundred small business customers.  Comverge again twists the 

facts.  Any nonresidential customer that can deliver as little as a 10 kW load reduction 

can participate.  The fact that several hundred do participate is an indication of 

interest, not of any defect of limitation in this program warranting still more offerings 

from the IPA. 

 Comverge claims that aggregators cannot function in Illinois supposedly because of 

the terms of PJM demand response programs.  For this claim, Comverge again cites 

not evidence, but only its own prior argument.  In contrast, PJM itself lists 47 active 

independent CSPs operating in the ComEd zone.36.  They account for over 1,200 MW 

of demand response registered as capacity.37  1,200 MW is substantially larger than 

the largest base load fossil unit in Illinois.  Whatever that is, it certainly is not 

indicative of aggregators being unable to function.   

* * * * * 

In sum, Comverge’s exceptions are unsubstantiated.  Comverge cannot fairly call into 

question the Proposed Order, nor the evidence that supports it.  Comverge’s own arguments also 

lack any factual support.  There is no basis for requiring the IPA to conduct its own demand 

                                                 
34 ComEd’s 2011-2013 Energy Efficiency and Demand Response Program Report, p. 35 (attached to 

Comverge’s Reply as Attachment A).   
35 ComEd Forecast, p. 21. 
36 http://www.pjm.com/markets-and-operations/demand-response/csps.aspx. 
37 ComEd Resp. at 5. 
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response procurement and every reason – including protecting customers – to refuse to authorize 

this plan to push the excess acquisition of resources.  Comverge’s “fall back” request that the 

Commission order workshops fares no better.  There is no point to forcing parties to expend 

scarce resources discussing options that are not and cannot be lowest cost.  Comverge’s requests 

should be denied. 

IV. THE PROPOSED ORDER CORRECTLY FINDS THAT 
WORKSHOPS TO CONSIDER FUNDAMENTAL CHANGES IN 
THE PROCUREMENT PROCESS ARE NEEDLESS. 

The Retail Electric Supply Association persists in seeking to initiate a process to consider 

fundamental changes in the way that the procurement process is undertaken that have already 

been considered and rejected by the Commission.38  In particular, RESA continues to urge these 

workshops to seek opportunities to advance its repeatedly rejected preference for “multiple 

procurement events” so as to, in its own words, generate a “more market reflective pricing, using 

a blend of quarterly, semi-annual, and annual procurements.”39  RESA’s proposal is unnecessary.  

Also, given the Commission’s previous rejection of the concept that RESA advocates, it is a 

wasteful and repetitive use of resources.  The Proposed Order correctly rejected mandatory 

workshops and, as the Proposed Order found, there is no need to go down that path again.   

The Commission has rejected the notion that customers taking service under fixed price 

tariffs should be subjected by the process to energy prices that change four or more times a 

year.40  Moreover, RESA had every opportunity in this proceeding to propose a “specific” 

                                                 
38 See RESA BOE at 2-8. 
39 RESA BOE at 3. 
40 In the 10-0563 Order, the Commission ruled as follows: 

Providing customers with more accurate information regarding the actual cost of electricity is certainly a 
reasonable goal, but the Commission is concerned that using multiple procurement events to achieve this and other 
goals described by RESA is not appropriate at this time. As it stands, the record lacks any analysis of the 
(footnote cont’d) 
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alternative that was “supported by data or other detailed analyses,” as the law requires of 

interested parties like RESA.41  RESA, however, failed to either make a specific proposal or to 

provide data and analysis supporting that proposal.  RESA’s request to instead compel parties, 

including the IPA, to devote their limited time and resources to a workshop process in the 

absence of such a showing is not authorized by the Act. 

Furthermore, RESA’s advocacy of forcing customers toward less stable pricing runs 

contrary to the law’s express recognition that there is value in both relative price stability and 

low prices.  The PUA pointedly does not charge the Commission with approving a Plan that 

generates “market reflective pricing” with all of its variations; rather, it charges the Commission 

with the duty to approve plans that lead to the “lowest total cost over time, taking into account 

any benefits of price stability.”42  Notably, these provisions of the PUA, and related provisions in 

the PUA and the Illinois Power Agency Act, have been reviewed, amended, and supplemented 

by the General Assembly a number of times since they were established and since the 

Commission and the IPA adopted an annual laddered approach to procurement.  During any of 

those examinations, the General Assembly could have limited the relative emphasis on stability, 

expressly authorized more frequent procurements or price changes, or even simply directed that a 

proposal like RESA’s be studied.  It has never done so.  In such a circumstance, it is appropriate 

                                                                                                                                                             
disadvantages versus advantages of multiple procurement events. Staff raises legitimate concerns about whether 
holding more frequent events could reduce the amount of supplier participation and the degree of competition per 
procurement event. Administrative costs and burdens may increase as well. Therefore, until a proper analysis of 
advantages and disadvantages is complete, the Commission is reluctant to support multiple procurement events. 

10-0563 Order at 106. 
41 220 ILCS 5/16-111.5(d)(2). 
42 220 ILCS 5.16-111.5(d)(4). 
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to conclude that the IPA and Commission has correctly gleaned and applied the intent of the 

law.43 

RESA also makes several specific claims in an effort to support its proposal.  None are 

valid.  First, RESA criticizes the Proposed Order’s reference to the genesis of the IPA Act 

process.  RESA BOE at 3.  There is nothing inappropriate about this reference.  At the very least, 

it recognizes the General Assembly’s attention to and willingness to respond to and change 

procurement processes that it deems unwise.  That, as the Proposed Order recognizes, is 

“important to recall.”   

As RESA concedes, the procurement process has evolved.44  RESA’s true complaint is 

not that the process has been moribund, but that it has not “evolved” in the particular way RESA 

favors – that its evolution has led it away from, not “toward” what RESA calls “market reflective 

pricing.”  RESA’s argument that this movement shows that the process is flawed is a false 

syllogism.  The fact that an evolving process does not move in the direction favored by a 

particular party with its own parochial interests shows neither that the process is static nor that it 

is flawed.  RESA’s argument is also circular.  RESA cannot assume that the “multi-

procurement” approach it favors is best, use that assumption to argue that the process is flawed, 

and then argue that the Commission should investigate short term procurement because the 

process it flawed.  That argument gives a whole new meaning to the “procurement cycle.”   

                                                 
43 Illinois law presumes that the legislature amends a statute with knowledge of decisions interpreting the 

statute.  Hubble v. Bi-State Development Agency of Illinois-Missouri Metropolitan Dist., 238 Ill.2d 262, 273-4 
(2010); see also United Cities Gas Co. v. Illinois Commerce Comm’n, 163 Ill. 2d 1, 32 (1994) (Finding “legislative 
intent to permit interest on PGA refunds is presumed” based on recodification of Public Utilities Act following 
Commission action allowing interest on PGA refunds.). 

44 RESA BOE at 4. 
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Moreover, RESA argues that, for there to be efficient competition, utility retail pricing 

must be based on more frequent procurements.  RESA errs factually, and argues inconsistently.  

First, RESA implies that a stable price distorts the market.  This is simply incorrect.  A 

systematically erroneous price could impact the market, but offering a product that is hedged 

does not distort the market.  Even if – like all hedges – the hedge here is not perfect when viewed 

after the fact (i.e., there is variance between the ex ante price and the actual spot market price at 

the time of delivery), offering a hedged product gives customers a choice.  They can decide.  

Moreover, RESA’s discussion of supposed harms suggests a belief that the laddered approach 

results in prices that are artificially low.  This is also dead wrong.  The IPA process produces real 

market prices.  There is nothing distorted or inaccurate or inefficient about them.  The fact that 

they are forward prices does not make then artificial or inefficient.  If spot market prices turn out 

to be higher, that says something about market expectations, but it does not make the longer-term 

contracts “less expensive than reality” or guilty of “under-valuing” costs.   

By pointing out that longer term pricing based on a laddered approach can result in prices 

both higher or lower than short terms markets, RESA undoes its own argument.  Utility service is 

but one option and RESs, as a group (or even individually, if they cared to) have the ability to 

offer a whole menu of differing levels of stability to customers.  If short term contracts were 

truly better for customers as RESA intimates,45 the laddered approach would simply encourage 

customers to buy from RESs offering that type of pricing.  There is certainly nothing anti-

competitive – nor even inefficient – about allowing customers to choose to take a bundled 

product that includes the level of price stability reflected by the laddered, annual approach.   

                                                 
45 RESA BOE at 6. 
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Finally, RESA claims that workshops must be ordered because expecting RESA to 

actually provide quantitative evidence supporting its ideas is “illusory.”  Again, RESA errs.  As 

ComEd pointed out above, the Act requires interested parties like RESA to make “specific” 

proposals in the procurement docket and it requires those parties support their specific proposals 

with “data or other detailed analyses.”46  RESA cannot lawfully argue that it can substitute a 

workshop process for meeting this burden.  If RESA actually believes in a specific proposal that 

can be supported, RESA should make it to the Commission and submit the evidence supporting 

it.  If that requires a hearing, the Commission’s prior determinations that hearings were not 

necessary in prior years are no barrier.  The proceedings called for by the PUA are, indeed, 

accelerated but not so accelerated as to prohibit consideration of an issue consistent with due 

process.47  But, having made no specific proposal and having presented no evidence, RESA 

cannot now complain that Commission failed to consider what it did not present. 

RESA, in short, has a full “opportunity to present [a] market reflective pricing”48 

proposal in the procurement proceedings.  The Proposed Order correctly rejected RESA’s 

request that the Commission also “require the IPA and the Commission Staff to participate in 

workshops to address the proposal prior to the publication of the IPA’s draft plan ….”49 

V. UPDATED LOAD FORECAST 

Ameren Illinois Company (“AIC”) filed an exception to the Proposed Order pointing out 

that while the Proposed Order accepts and adopts the updated load forecast it filed, the charts in 

the Proposed Order do not reflect the updated load forecast.  The same is true for the charts in the 

                                                 
46 220 ILCS 5/16-111.5(d)(2). 
47 See ComEd Objection at 2-8 (discussing an expedited process meeting all due process requirements).   
48 RESA BOE at 8. 
49 Id. 
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Proposed Order regarding ComEd’s load.  ComEd, therefore, supports AIC’s exception, and 

recommends that all charts for both ComEd and AIC reflect the updated load forecasts and 

Renewable Resource Budget values they each filed. 

CONCLUSION 

WHEREFORE, for the reasons set forth herein and in Brief on Exceptions, ComEd’s 

Verified Comments, Verified Responses to Comments, and Verified Reply Comments, ComEd 

respectfully requests that the Proposed Order be revised as set forth in ComEd’s Exceptions and 

as stated herein.  ComEd has no objection to the Exceptions of Staff and Ameren.  As so 

modified, the Order should be adopted by the Commission.   

Dated: December 6, 2011 Respectfully submitted, 
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